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QUESTION PRESENTED 


Appellant, having been acquitted of a crime 
on grounds of mental disease or illness, is confined in 
St. Elizabeths Hospital pursuant to a commitment under 
D.C, Code, 24-301(d). In a habeas corpus proceeding, the 
District Court refused to order appellant's release, 


applying the standards of D.C. Code, 24-301(e). The 


question presented is whether appellént is illegally 


confined because Section 301(4), considered alone or in 
conjunction with Section 301(e), is invalid when tested 
against the requirements of the Fifth Amendment to the 


Constitution of the United States. 
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On Appeal From Order Of The United States 
District Court For the District ‘of Columbia 
e 


Jurisdictional Statement 
The jurisdiction of the District Court to enter the order of Decem- 
ber 16, 1966, from which this appeal is taken, rested upon D.C. Code §16-1901 
(1961, Supp. V). This Court has jurisdiction of these appeals under 28 U.S.C. 
§1291. 
Statement of the Case 
The sole question raised on this one is the constitutionality of 
the District of Columbia statute, D.C. Code §301(d), requiring commitment of 
a person acquitted of a crime by reason of insanity, and of the companion 
provision, D.C. Code §301(e), governing the me tenne of those persons committed 
under section 301(d). Accordingly, the only directly relevant fact is that 
appellant is confined pursuant to section 301(d) and that in the court below 
he sought his release but was denied it under the standards of section 301(e). 


The background facts are as follows: 


53 


On the basis of this evidence, the court found the defendant not 
guilty by reason of insanity. The court thereupon remanded him to St. 
Elizabeths Hospital pursuant to the requirement of section 301(d) (id., at 


Pp. 23). 


Three months later, on November 22, 1966, appellant filed a petition 
for habeas corpus in the District Court alleging, in substance, that he was 
not mentally ill and was entitled at least to a conditional release. On the 
same day, Judge Walsh, who had tried the case, ordered that the appellee 
show cause why the writ should not issue. 

On December 12, 1966, the habeas corpus petition came on for hearing 


before Judge Holtzoff. Appellant was represented by court-appointed counsel. 


The sole issue tried was whether appellant had ore from his mental ill- 


ness (Tr. pp. 3-4). Dr. Weichardt again testified and stated that in his 
opinion appellant was still mentally ill. His diagnosis was "schizophrenic 
reaction, chronic, undifferentiated type, which is manifested by delusional 
ideas and by a tendency to withdraw from other people," | In response to the 
question whether appellant "would be likely to injure himself or others were 
he to be released from the hospital," the witness stated: "I think he'd get 
in trouble taking automobiles again. He seems to be fascinated with auto- 
mobiles and there is a long history of taking automobiles. I think in this 
way he would again become involved with authorities" (Tr. pp. 6-8). The wit- 
ness gave a "rather poor prognosis" for appellant because of his "long history 
of illness, plus his still maintaining the position that there is nothing 
that can be done to help him because there is nothing wrong” (Tr. p. 9). 
Upon the Court's observing that appellant had been at liberty during a part 


of the time since his first admission to a hospital in 1948, the witness 
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On August 22, 1966, appellant, having waived a jury, was tried by 
the United States District Court for the District of Columbia on charges of 
unauthorized use! of a motor vehicle (D.C. Code 22-2204) and transportation 
of a stolen motor vehicle (18 U.S.C. 2312) (Aug. 22, 1966 Tr. pp. 3, 11, 
13-14). Prior to the trial, appellant had been committed to St. Elizabeths 
for a 60-day period of mental observation, and a District Court judge had, 
without objection by the defendant, declared him competent (Aug. 22, 1966 
Tr. pp. 4-5). 

+ the trial, the facts relating to the commission of the acts 
charged were stipulated (Aug. 22, 1966 Tr. pp. 5, 13-15). Defense counsel 
thereupon called as a witness Dr. George Weichardt of St. Elizabeths, who 
testified that the records disclosed that appellant was originally admitted 
to St. Elizabeths at the request of his mother in 1949 when he was approxi- 


mately 16 years old; that he had left several times without permission and 


that in 1957 he was discharged from St. Elizabeths while he was "on this 


elopement status"; that he was admitted to Rockland State Hospital in New 
York in July, 1965 and was there until December, 1965; and that the diag— 
nosis of the doctors there was "schizophrenic reaction" (id., at p. 18). On 
the basis of the records and the witness' personal observation of the defen- 
dant, he testified that on June 2lst or 22nd, 1965 -- the dates of the alleged 
offenses -- appellant "was suffering from a mental illness" and that "his 
judgment is so mech impaired by his mental illness that it would lead him to" 
commit the acts charged (id., at p. 20). The witness also testified that 
appellant was "still mentally ill" because, although "he does not show any 
real delusional ideas at present," "he continues to show an extreme poverty 
[of] feeling or emotion, and also e poverty of thinking" and because "[p]sy- 
chological tests show a marked discrepancy betwee. his verbal ability and his 


performance ability..." (id., at pp. 17, 20-21). 
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On the basis of this evidence, the court found the defendant not 
guilty by reason of insanity. The court thereupon remanded him to St. 
Elizabeths Hospital pursuant to the requirement of section 301(d) (id., at 
p. 23). | 

Three months later, on November 22, 1966, appellant filed a petition 
for habeas corpus in the District Court alleging, in substance, that he was 
not mentally ill and was entitled at least to a conditional release. On the 
same day, Judge Walsh, who had tried the case, ordered that the appellee 
show cause why the writ should not issue, 

On December 12, 1966, the habeas corpus petition came on for hearing 
before Judge Holtzoff. Appellant was represented by court-appointed counsel, 
The sole issue tried was whether appellant had recovered from his mental ill- 
ness (Tr. pp. 3-4). Dr. Weichardt again testified and stated that in his 
opinion appellant was still mentally ill. His diagnosis was "schizophrenic 
reaction, chronic, undifferentiated type, which is Bene by delusional 
ideas and by a tendency to withdraw from other people." | In response to the 
question whether appellant "would be likely to injure eer or others were 
he to be released from the hospital," the witness Se "I think he'd get 
in trouble taking automobiles again, He seems to be fascinated with auto- 
mobiles and there is a long history of taking automobiles. I think in this 
way he would again become involved with authorities" (tH. pp. 6-8). The wit- 


ness gave a "rather poor prognosis" for appellant because of his "long history 


of illness, plus his still maintaining the position that there is nothing 


that can be done to help him because there is nothing wrong" (Tr. p. 9). 
| 


Upon the Court's observing that appellant had been at liberty during a part 
| 


of the time since his first admission to a hospital in 1948, the witness 


she 


conceded that appellant's illness during that time was "in remission to the 


extent that while he was under the supervision of a relative he was able to 
o 


get along in theicommnity." But the doctor noted that that relative "dropped 
out of existence'or out of sight and as soon as this happened Mr. Bolton 
got in trouble again" (Tr. p. 9). 

Appellant himself then testified. He said that he had a letter that 
"says I was discharged as well from the State Hospital in New York City," 
and that he "tried to introduce this letter at my trial and my lawyer wouldn't 
let me" (Tr. pp. 11-12). He produced the letter, which was signed by the 
director of the hospital, and it was admitted injevidence (Tr. p. 12). It 
stated in full as follows: 

"Dear Mr. Bolton: 


"T have received your letter dated November 30, 1966 
and addressed to Dr. Sher of this Staff. 


"According to our records, you were admitted to Rock- 
land July 14, 1965 and discharged to the custody of the U.S. 
Marshall’ of the Southern District of New York, New York City 
on December 3, 1965." 1/ 


Appellant testified that, prior to his trial, e/a been held eight 
2 
months in jail and six months "in a mental institution." He said: 


l/ This letter was returned to appellant's counsel after the hearing and 
given by him to appellant. Accordingly, it is not in the record in this 
Court. However, we are confident the Government will not contest the 
accuracy of our quotations of the text of the letter. 


The six months presumably referred to the time he spent in the New York 
hospital, The circumstances of his admission to that hospital do not 
appear in the record, The eight month period of jail incarceration that 
appellant referred to evidently was the period from December of 1965, 
when he was released from the New York hospital, to August of 1966, when 
he was tried. Part of that time, as we have indicated, appellant spent 
in St. Elizabeths for observation pursuant to court order. 
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"I am not trying to get out of anything. I think 
that I have served enough time equivalent to a prison 
sentence and I think that I am not dangerous and I have 
a job. I can get my old job driving a taxi in Silver 
Spring and I think I ought to be released" (Tr. P. 13). 


He testified further that he thought his aunt could take care of him 


and that he was willing to take out-patient treatment at ia mental health 


elinic, as he had for three years, He said that he "thought" that he was 


suffering from a "simple type of schizophrenia," but that he was "not danger- 
ous." But then, as he described his views further: | 
"I think I am nervous, I don't think -- whatever 
that disease means, I think I am nervous from being con- 
fined for ten years in St. Elizabeths, but I don't think 
I am mentally ill" (Tr. pp. 14-15). 
On December 16, 1966, Judge Holtzoff discharged the writ, finding 
that the Superintendent of St. Elizabeths Hospital had not certified that 
appellant was eligible for release; that the "evidence, including pyschiatric 
testimony, shows that petitioner is suffering from [a] mental disease, Schizo- 
phrenic Reaction, Simple Type, and would be dangerous to himself or others if 
released into the commmity"; and that appellant had "not shown that the 
failure of the superintendent to certify him for release is arbitrary or 
capricious." 
On December 30, 1966, appellant applied to the District Court for 
leave to appeal without prepayment of costs, but that application was denied 
by Judge Holtzoff on January 13, 1967. On May 26, 1967, |this Court granted 
appellant's petition for leave to prosecute his appeal aia prepayment of 


costs, and appointed his present counsel. 


Constitutional Provisions and Statutes Involved 


The text of the statutory and constitutional provisions involved are 


set forth in the Appendix hereto. 
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Statement of Points 
Appellant is illegally detained in St. Elizabeths Hospital because 
the statutory bases for his commitment, D.C. Code 24-301(d), and for his re- 
lease, D.C, Code 24-301(e), are invalid under the Fifth Amendment to the 
United States Constitution. 


Summary of Argument 


Ragsdale v. Qverholser, 108 U.S. App. D.C. 308, 281 F.2d 943 (1960), 


was wrongly decided. Section 301(d) works an unconstitutional deprivation 
of liberty because it requires commitment without affording any procedure 
designed to insure that the individual's mental condition justifies confine- 
ment, The only basis for commitment is the reasonable doubt of the trier of 
fact as to the defendant's mental health as of a prior date -- that is, as of 
the time he committed the act charged to be criminal. That prior date may 
be months or years before the commitment. In the case at bar, the time lag was 
14 months. In addition, between the date of the alleged offense and the date 
of commitment there intervenes a finding that the defendant is competent to 
stand trial. In these circumstances, commitment without any finding whatever 
respecting the defendant's current mental condition offends the Fifth Amendment, 
This conelusion is reinforced by the onerous standards of section 
301(e) that must be met for the individual to secure his release. In Ragsdale, 
this Court ruled that the person seeking release must establish that there 
is "no reasonable doubt" of his entitlement to freedom, 281 F.2d, at 947. 
Moreover, what he must show beyond a reasonable doubt is not simply that he 
is not insane or mentally ill, but that he is free "from such abnormal mental 
condition as would make [him] dangerous to himself or the community in the 


reasonably foreseeable future." Overholser v. Leach, 103 U.S. App. D.C. 289, 
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257 F.2d 667, 670(1958), The consequence is that a perso who is not 


mentally ill in any medically accepted sense of the term, jbut who cannot 
| 


establish beyond a reasonable doubt that he is not so "abnormal" that he 
| 


might commit some sort of crime if released, can be held in custody for 
| 


the rest of his life regardless of the nature of the crime with which he 
was initially charged or the maximum sentence that could have been imposed 
had he been convicted instead of acquitted. This is odious as a matter 
of policy and infirm as a matter of constitutional law, 
However, putting these considerations aside and assuming that 
Ragsdale was corrently decided at the time, subsequent judicial decisions 
have undercut Ragsdale, First, the decision of the Supreme Court in 
Baxstrom v. Herold, 383 U.S. 108 (1966), establishes that| the principle of 
equal protection requires substantially similar paneer procedures for 
those committed to mental institutions civilly and for those committed as 
a collateral consequence of criminal proceedings. There jis, of course, no 
such substantial similarity between section 301(d) and the District of 
Columbia's civil commitment procedures. This Court, in Cameron v. Mullen, 


Woe Asis PAG 5 ap (1967), acknowledges) the probable impact 


of Baxstrom upon section 301(d) in these circumstances, 
| 


Moreover, at the time of Ragsdale it was thought (that section 301(d) 
was applicable to all defendants who were acquitted on the ground of insanity, 
whether or not they resisted acquittal on that ground. However, in Lynch v. 
Qverholser, 369 U.S. 705 (1962), the Court construed section 301(d) as appli- 
cable only where the defendant affirmatively relies upon ithe insanity defense, 


and suggested that section 301(a) could be employed where a defendant who 
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does not rely upon the defense is nonetheless acquitted on the ground 
of insanity. But ‘in Cameron v. Mullen this Court rejected that suggestion 
and held that a defendant acquitted on grounds of insanity who does not 
rely upon that defense cannot be committed except under civil commitment 
procedures, The result is an unconstitutional discrimination between two 
classes of persons -- those who raise the insanity defense and are acquitted, 
and those who do not raise that defense but are nonetheless acquitted 
because of insanity. There is certainly no difference between the two 
classes in terms of any predictable danger to society. The only explanation 
of the discrimination could be that the person who raises the defense should 
be penalized in some fashion. But that is an explanation and not a defense; 
for the imposition of such a penalty would constitute an impermissible 
burden upon the exercise of the right to rely upon a mental irresponsibility 
defense that, at least at its core and at least in mens rea crimes, is con- 
stitutionally guaranteed. See decisions cited infra, pp. 32-35. 
Argument 

The sole issue raised on this appeal is the constitutionality of 
sections 301(d) and 30l(e) of Title 24 of the District of Columbia Code, 
We note preliminarily that this issue was not raised in the District Court, 
but we urge that this Court decide it nonetheless, The Court, of course, 
possesses the power to do so, See, e.g., United States v. Atkinson, 297 U.S. 
157, 160 (1935); United States v. O'Connor, 337 F.2d 446, 472 n. 4 (2d Cir. 
1956); Casados v. United States, 300 F.2d 845, 848 (5th Cir. 1962); Kohatsu 
v. United States, 351 F.2d 898, 901 n. 4 (9th Cir. 1965); United States v. 


Nikrasch, 367 F.2d 740 (7th Cir. 1966); United States v. Barillas, 291 F.2d 


743 (2a Cir. 1961); Rule 52(b), Fed. R, Crim. P.; Rule 61, Fed. R, Civ. P. 


Exercise of that power is clearly appropriate in the case at bar for several 
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reasons, First, a decision in appellant's favor requires that a prior 
decision of this Court be overruled, Second, there is at the moment a 
conflict respecting the constitutionality of the mandatory commitment 
statute between the District Court's decision in Rouse vy. Cameron, here on 
review as Nos, 20,881, 20,962, and Judge Halleck's Gestion in the Court 


of General Sessions in United States v. Arduini, Crim, No. 10748-49, '66; 
| 


and the District of Columbia Court of Appeals, in dismissing the Government's 


petition for mandamis in the Arduini case, failed to reach the merits. 
In the Matter of Charles W, Halleck, No. 3480 Original,| Order of June 15, 
1967, Finally, resolution of the constitutional question does not require 
an evidentiary hearing. In sum, if this Court does not! determine the 
question in Rouse, it should do so in the case at bar and not require 
appellant to begin anew in the District Court. 
I. Sections 301(d) and 301(e) Are Unconstitutional 

As to the merits of the question we raise, we recognize, of course, 
that this Court, in Ragsdale v. Overholser, 108 U.S. App. D.C. 308, 281 
F.2d 943 (1960), decided that section 301(d) is constitutional. But even 
if subsequent decisions had not undermined Ragsdale, we would urge its recon- 
sideration, The burden of the first part of our discussion, accordingly, is 
that Ragsdale was wrongly decided and that sections 301(d) and 301(e) offend 
the due process clause because they require commitment without affording 
adequate procedures to determine whether commitment is justifiable or adequate 
procedures to secure release from commitment, But we need not rest upon the 
contention that Ragsdale was wrongly decided at the time. Later decisions 
by both the Supreme Court and this Court have sharply refashioned the law of 


commitment, with the result that there is now the most jserious equal 
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protection objection to sections 301(d) and 301(e). We deal with these 
post-Ragsdale developments in the last portion of this argument, 
A. Statutory Background 

The legislation that is involved in this case was not in effect when 
Durham v. United States, 94 U.S. App. D.C, 228, 214 F.2d 862 (1954), was 
decided. At that time, the pertinent District of Columbia statute provided 
only that the court, upon a person's acquittal by reason of insanity, had 
the discretion to notify the Secretary of Health, Education and Welfare, who 


in turn could order hospital confinement for that person. D.C. Code, 24-301 


. 


(1951). In 1955, however, in the wake of Durham ‘and related decisions, Con- 


gress passed legislation comprehensively regulating the procedures to be fol- 
lowed in the District of Columbia both before and after trial where an insanity 
question is involved. 69 Stat. 609, The portions of that legislation that 
are involved in this case are sections 301(d) and 30l(e) of the District of 
Columbia Code, Title 24, which govern both the commitment and the subsequent 
release of a person found not guilty by reason of insanity. These provisions, 


on their face and as interpreted by this Court, have an extraordinarily 


3/ It was the customary practice of the courts to invoke this provision, See 
Report of the Committee on Mental Disorder, reprinted in H. Rep. No. 892, 
84th Cong., lst Sess., p. 12. 


4/ The other decisions listed by the House and Senate Reports as having been 
serutinized with care were Tatum v. United States, 88 U.S. App. D.C. 306, 190 
F.2d 612 (1951); Wright v. United States, 94 U.S. App. D.C. 307, 215 F.2d 498 
(1954); Gunther v. United States, 94 U.S. App. D.C. 243, 215 F.2d 493 (1954); 
Contee v. United States, 94 U.S. App. D.C. 297, 215 F.2d 324 (1954); Wear v. 
United States, 94 U.S. App. D.C. 325, 218 F.2d 24 (1954); and Taylor v. 
United States, 95'U.S. App. D.C. 373, 222 F.2d 398 (1955). H.Rep. No. 892, 
84th Cong., lst Sess., p. 3; S. Rep. No. 1170, 84th Cong., lst Sess., p. 2. 
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severe impact upon a person acquitted by reason of insanity. In the first 


place, he is mandatorily committed to a mental institut 
ing that he is at the time mentally ill. (Indeed, he is 
even a finding that he has at any time been mentally il 


because of insanity means no more than that there is a 


fon without any find- 
committed without 
L, since acquittal 


reasonable doubt 


that the act charged to be a crime was the product of mental illness or 


disease, Davis v. United States, 160 U.S. 469 (1895); Ray gsdale v. Overhol- 


ser, 108 U.S. App. D.C. 308, 281 F.2d 943 (1960); 
102 U.S. App. D.C. 227, 252 F.2d 608, 614 (1957); Isaac 


Carter v. United States, 


|v. United States, 


109 U.S. App. D.C. 34, 284 F.2d 168 (1960); Douglas v. United States, 


99 U.S. App. D.C. 232, 239 F.2d 52 (1956), Then, once 
secure his release unless he can establish that he has 
and that he will not be "dangerous" "in the reasonable 


aspects of this requirement are striking, First, the b 


committed,he cannot 
recovered his sanity 
future." Several 


urden of proof is 


shifted from the Government, upon whom it falls in regular civil commitment 


See Lynch v. 
Second, the burden is an extremely d 


proceedings, to the person confined, 
6 


705, 711 (1962). 
to meet, since if there is a reasonable doubt it is to 


him. Ragsdale v. Overholser, supra, at 947. 


In habeas corpus proceedings, the ultimate issue is 
whether the hospital authorities acted arbitrarily or ¢ 
to provide the certification as to recovery and absence 
v. Leach, 103 U.S. App. D.C. 289, 257 F.2d 667, 669 (19 
U.S. 1013. In deciding this issue, however, the court 
introduced as to these factors of recovery and absence 
holser v. O'Beirne, 112 U.S. App. D.C. 267, 302 F.2d 8 
Overholser, ra; Lewis v. Overhols 


Overholser 


52 (1961); 
, 107 U.S. App. D.C. 83, 274 F.2d 


369 U.S. 
ifficult one for him 


be resolved against 
| 


Third, the statute requires him 


cast in terms of 
apriciously in refusing 
of danger, Overholser 
58), cert. denied, 359 
assesses the evidence 
iof danger. E.g., Over- 
Ragsdale v. 


592 (1960); Stewart v. Overholser, 87 U.S. App. D.C. 402, 186 F.2d 339 (1950). 
5 | 


&/ 


The relevant provisions at the time of the Lynch decision were D.C. Code 


21-314 and 21-315 (1951), They have been replaced by D.C. Code, 21-545 


(Supp. V, 1966). There is no material change. 
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+o show that he iis sane and that he will not be dangerous in the foresee- 
able future. Thus, proof of sanity or freedom from mental illness and 
disease is not enough. He must prove that he is free "from such abnormal 
mental condition as would make [him] . . . dangerous to himself or the 
community in the reasonably foreseeable future." Overholser v. Leach, 103 
U.S. App. D.C. 289, 257 F.2d 667, 670 (1958), ark denied, 359 U.S. 1013. 
See also Lyles v. United States, 103 U.S. App. D.C. 22, 254 F.2d 725 (1957), 
cert. den., 356 U.S. 961. : 

So far as we are aware, these provisions, in combination, impose a 
significantly heavier burden upon defendants than is imposed by the statutes 
of any other jurisdiction in this country. We will, in the course of our dis- 
cussion of the constitutionality of the eects advert to comparable statutes 
of the States. At this point, however, it may be useful to note that a defend- 
ant acquitted on grounds of insanity in the District Court of the District of 
Columbia receives radically different treatment than he would in any other 
federal court. In fact, great weight of authority is that there is no 


statutory basis at all outside the District of Columbia for committing 


such a person to!a mental hospital. See compilation of decisions in 37 F,R.D. 


169-170, together with the more recent decision ea United States v. Freeman, 


357 F.2d 606, 625, 626 (2nd Cir., 1966). The only contrary authority is 
Pollard v. United States, 282 F.2d 450, 464, 285 F.2d 81 (3rd Cir., 1961). 
And even under Pollard the authority to commit #s discretionary; commitment 
is to be based upon a finding of present insanity; and release is to be based 
upon a finding of recovery of sanity or sufficient recovery so that no danger 
would result, This is obviously far removed frém the procedures in effect 


in the District of Columbia. c 
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B. Section 301(d), As Construed This Cour 


On Its Face Violative Of The Due Process C 


Beca: It Provides Insufficient Saf 


Assure That Commitment Is Justified. | 


Under section 301(d), commitment is automatic in every case in which 
there is an acquittal on grounds of insanity. This Court has read the provi- 
sion literally, so that it applies in misdemeanor cases as well as in felonies, 


and in cases where the crime charged is non-violent as well as where it is one 


of violence. See Lynch v. Overholser, 109 U.S. App. D.C. 404,288 F.2d 388 


(1961), rev'd on other grounds, 369 U.S. 705. Thus the maniacal killer is 
treated the same as the obsessive-compulsive overtime parker, 

Moreover, commitment is not grounded upon any finding whatsoever as 
to present insanity. The only factual basis for commitnent that is required 
under the statutory scheme is the reasonable doubt of the trier of fact as to 
the individual's mental health as of a prior date, ine. as of the time he 
committed the act charged to be criminal, That date, of course, may have 
been years in the past, and in fact a substantial time lag is the rule rather 


than the exception because normally the defendant will have been hospitalized 


prior to trial pursuant to section 30l(a) for examination as to competency to 
v/ 


be tried. Thus, in the case at bar the time lag was 14 months. 


| 
7/ In Durham the trial took place approximately 19 months after the offense, 
see 94 U.S. App. D.C. 228, 214 F.2d 862, 864; in Fielding v. United States, 102 
U.S. App. D.C, 167, 251 F.2d 878, 879 (1957), the delay was two years and nine 
months; in Douglas v. United States, 99 U.S. App. D.C. 332, 239 F.2d 52, 54 
(1956), two years elapsed between offense and trial; and in Askins v. United 
States, 97 U.S. App. D.C. 407, 231 F.2d 741 (1956), where, although the insanity 
defense did not prevail, one member of the Court of Appeals believed that it 
should have as a matter of law, 17 years intervened between the crime and the 


trial, 


The possible consequence of a perfectly sane and harmless person being 
committed under provisions like section 301(d) is obvious. See the following 
statements in letters on file with the Northwestern Law Review: 


| 
(continued on next page) 
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And to compound the problem, between the date of the alleged offense 
and the date of commitment there is a finding as to mental competency to stand 
trial, Such a finding is, of course, not necessarily incompatible with the 
existence of mental illness, since under section 301(a) a person is competent 
to be tried as long as he is able to "understand the proceedings against him 
. « - Land] properly to assist in his own defense." See, e.g., Durham v. 
United States, 94 U.S. App. D.C. 228, 237 F.2d 760, 761 (1956); Williams 


v. Qverholser, 162 F. Supp. 514 (1958). Nonetheless, the existence of a finding 


of such a degree! of competency underscores the necessity for a further finding 


as to present mental condition prior to commitment. | 


7/ (continued) 


"We have, on several occasions, seen individuals who committed 
crimes while obviously insane, were subsequently treated and cured, 
then stood trial, and were declared not guilty by reason of insanity. 
Letter from J, Berkeley Gordon, M.D., Medi.dal Director, New Jersey 
State Hospital, Sept. 7, 1961. . 


"Since the mental condition at the time of the crime, can change 
for better or for worse or remain static, by the time of the trial, 
this cannot be used as an accurate diagnosis of the present mental 
condition.", Letter from Rev. Vincent Tikuisis, Psychologist, Illinois 
Security Hospital, Sept. 6, 1961. 


"T have been involved in several cases where the trial and the 
finding of not guilty by reason of insanity took place years after 
the crime, In many of these cases, the mental condition of the 
patient at trial was, for all practical purposes, "recovered from 
mental illness' . .. [The] mandatory return to the state hospital 
very often has little to do with the mental condition of the accused 
several years before.' Letter from William J.T. Cody, M.D., Medical 
Administrator, Hawaii State Hospital, Sept. 6, 1961. Kimbrell, 
Compulsory Commitment Following a Successful Insanity Defense, 56 
Nw. U. L. Rev. 409, 423, 424, n. 43 (1961). 
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| 
We submit that this combination of circumstances renders the 
statute as construed unconstitutional on its face. The principal diffi- 


culty is that there is a lack of procedural safeguards jadequate to establish 


a sufficient probability that the person is a fit subject for commitment. 
Since this Court has firmly rejected the notion that the commitment par- 
takes in any way of punishment, see, e.g., Hough v. United States, 106 U.S, 
App. D.C. 192, 271 F.2d 458, 462 Coors the only basis for commitment 
appears to be the presumption that, because the person was acquitted on 
grounds of insanity, his mental condition is such that commitment is 
warranted. In view of the factors outlined above, ae a presumption 
violates due process because there is no "rational connection between the 
fact proved [a reasonable doubt as to sanity at some prior time] and the 


| 
fact presumed [mental illmess at the time of commitment sufficient to warrant 


such action]." Tot v. United States, 319 U.S. 463, 467 (1943). The 


inference "is so strained as not to have a reasonable relation to the 
| 


8/ As Chief Judge Bazelon put it in Hough: 


", . . Nothing in the history of the statute --| and nothing in its 
language -- indicates that an individual committed to a mental hospital 
after acquittal of a crime by reason of insanity is; other than a patient. 
The individual is confined in the hospital for the purpose of treatment, 
not punishment; and the length of confinement is governed solely by 
considerations of his condition and the public safety. Any preoccupa- 
tion by the District Court with the need of punishment for crime is out 
of place in dealing with an individual who has been acquitted of the 
erime charged." 

| 
See also Judge Burger's opinions in Lynch v. Guerholser, 109 U.S. App. 
D.C. 404, 288 F.2d 388 (1961), and in Overholser v. O'Beirne, 112 U.S. App. 
D.C. 267, 302 F.2d 852 (Oct. 19, 1961). 


This view is, of course, the general one regarding persons acquitted on 
grounds of insanity. See, e.g., Davis v. United States, 160 U.S. 469, 485 
(1895); Hopps v. People, 31 Ill. 385 (1863); People v. Garbutt, 17 Mich. 9 
(1868); State v. Bartlett, 43 N.H. 224, 230 (1961); Trial of Ea Arnold, 
16 How, State Tr. 695, 764-765 (1723). | 
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circumstances of life as we know them." Id., at 468. The validity of 
this conclusion is demonstrated by the fact that the statute makes the 
presumption conclusive, for the mandatory terms of section 301(d) pre- 
clude any hearing in which the individual would have a chance to rebut 
the presumption, Were the trial judge required to make a finding as to 


present mental condition and were the individual given an opportunity to 


contest the commitment, it might be proper to use a presumption of continued 


mental disease to shift the burden of proof to him, But that is not this 
10/ 
case, 


Of course, the content of the term "rational connection" depends to 
a large extent upon the character of the action taken on the basis of the 


presumption. For example, no doubt a reasonable question as to sanity at 


9 This, of course, is not the situation in ordinary civil cases, See Fugate 
v. Walker, 204 Ky. 767, 773, 265 S.W. 331, 333 (1924) (a prior finding of 
insanity "is only prima facie evidence of that condition existing at [a future 
time]"); Eagle v. Peterson, 136 Ark. 72, 206 S.W. 55 (1918). 


10/ It is interesting that the Committee on Mental Disorder, whose report 
formed the basis’ for the 1955 legislation and constituted the principal text 
of the Senate and House Committee reports, seems to have assumed erroneously 
that there would be a stronger basis for a contimued presumption than in fact 
there is. The Committee stated: 


"Where the accused has pleaded insanity as a defense to a crime 
and the jury has found that the defendant was, in fact, insane at the 
time the crime was committed, it is just and reasonable . . . that the 
insanity, once established, should be presumed to continue and that 
the accused should automatically be confined for treatment until it 
can be shown that he has recovered." H. Rep. No, 892, 84th Cong., 
Ist Sess., p. 13. (Emphasis supplied.) 


An acquittal on grounds of insanity does not -- as the Committee mst 
have known -- even approximate such a finding. Instead, as we have indicated, 
it represents only a failure on the part of the prosecution to overcome 
"some" evidence of insanity and in consequence its failure to prove sanity 
beyond a reasonable doubt. 


- 17 - 


some prior time would warrant the Government in conducting a further investi- 
gation as to present mental stability before entrusting a person with a 
highly important job. However, we are confident that it is unnecessary 

for us to belabor the fact that forced confinement in an insane asylum is 

a deprivation of quite a different order, and consequently we submit that 

in this context the mandatory commitment provision, which forecloses any 
inquiry into whether the person being committed is in fact wholly sane, is 
invalid, See In re William M, Bryant, 14 D.C. (3 Mackey) 489 (1885); 

Barry v. Hall, 68 U.S. App. D.C. 350, 98 F.2d 222, 225 (1938) ("[C]onfine- 
ment in a mental hospital is as full and effective a deprivation of personal 
liberty as is confinement in jail... . Due process of law... [necessi- 
tates] an opportunity for a hearing and a defense"), In fact, it is doubtful 
that the "rational basis" formula, which has generally been employed only in 
eases involving property rights, is appropriate where personal liberty is 
involved. Rather, the test should probably be phrased in terms akin to the 
standards that have been established in First Amendment) cases, such as 
"clear and present danger" or "the gravity of the evil discounted by its 
improbability." See, e.g., Schenck v. United States, 249 U.S. 47, 52 (1919); 
Dennis v. United States, 341 U.S. 494, 510 (1951). In any event, the out- 


come is the same under either test. 


We believe that this conclusion is correct despite the fact that the 


section 301(d) commitment may be temporary either because examination in the 
mental hospital may satisfy the physicians that confinement is not warranted 
or because the individual may succeed in establishing his right to release 
through a habeas corpus proceeding. This Court, in Raged ale v. Overholser, 


supra at 948, emphasized that commitment was not necessarily permanent 


eon 


since habeas corpus was available, With all deference, we suggest that this 


means only that! the deprivation is not as severe as it might be. It is obvi- 
ous that the confinement will always be for a substantial period of time, 
since a psychiatric examination cannot be made overnight. What is involved 
is forced confinement, whether for months or years, in an insane asylum. 
The State should not be permitted so to deprive a person of liberty without 
affording more procedural safeguards than section 301(d) provides -- that is, 
vithout providing any procedural safeguards whatever. 

We do not wish to minimize the substantial interest that society 
has in protecting itself, nor do we believe that the Durham Rule should be 
applied without procedures adequate to safeguard this interest, All that 
we urge is that the procedures here involved go too far, for commitment 
occurs without any finding or hearing as to present mental condition or 
dangerousness and solely upon the tasis of a reasonable doubt as to mental 
illness or disease when the criminal act was cormitted, whether that act was 
murder or overtime parking, And it is worth noting that the section 301(d) 
procedure is obviously not the only method available, for the existence of 
alternatives is relevant to the constitutional issue. See Shelton v. Tucker, 
364 U.S. 479, 488-489 (1960), and cases there cited; Keyishian v. Board of 
Regents, 385 U.S. 589 (1967); Aptheker v. Secretary of State, 378 U.S. 500 
(1964). For example, the statute could at least require a hearing and a 
finding by the trial judge immediately after acquittal as to the defendant's 
10a/ The availability of habeas corpus did not save a New York commitment 
procedure in Baxstrom v. Herold, 383 U.S. 107 (1966) -- a case we discuss in 


detail later -- as this Court noted in Cameron v. Mullen, U.S. App. D.C. 
> —— F.2d ___ (1966) (slip op. p. 13). 
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then mental condition and dangerousness. 
1// 
number of states. Compare the pre-trial procedure under 


Such a procedure 


11/ While the statutes of the several states are difficult to classif 


'is employed in a 


| 
|the federal statute 


an 


x 
accurate categories, the situation in the states can be summarized generally 


as follows: 


Twelve jurisdictions require automatic commitment after an insanity 


acquittal: Colo. Rev. Stat. Ann. §39-8-4 (1965); 
(Supp. V 1958); Ga. Code Ann. §27-1503 (1953); 

Kan. Gen. Stat. Ann. §62-1532 (1950); 
(1963); Minn. Stat. Ann. §631-19 (Supp. 1957); Neb. Rev. 
(1948); Nev. Stat. §175.445 (1956); Ohio Rev. Stat. Ann. 
Va. Code §19.1-239 (1950); Wis. Stat. §957.11 (1955). 


D.C. Code Ann. §24-301 
Hawaii Rev. Laws §258-38 (1955); 
Maine Rev. Stat. Ann. Title 15, §103 


Stat. Ann. §29-2203 
|§2945.39 (Page, 1954); 


Two states have manda- 
tory commitment statutes that include only persons acquitted of murder. 


Per- 


sons acquitted on the ground of insanity of crimes other than murder are in- 


cluded in another statute. Mass. Ann. Laws, ch. 123 §101 (1957); Mich. Stat. 


Ann. 28.933(3) (1954). 


Seven states grant the court discretionary commitment 


neither establish statutory criteria nor require post trial inquiries: 
4-37; 

la. Rev. Stat. Ann. Tit. 19 §1351 (1962); 
Pa. Stat. Ann. Tit. 19 §1315 (1930);| S.C. Code Ann. 


Stat. Ann. §59-242 (Supp. 1957); 
Tit. 11 §4702 (1953); 
Ann. 41-13-3 (1954); 

§32-969 (Supp. 1955). 


Conn. Gen. Stat. Ann. §5 


| 

|authority but 

Ark, 
Del. Code Ann. 
N.M. Stat. 


In twelve jurisdictions the court may order commitment if it deems the 


acquitted defendant dangerous to public peace or safety: 
§12.45.090 (1962); Fla. Stat. Ann. §919.11 (1944); Iowa 
(1966); Mass. Ann. Laws, ch. 278 §13 (1956); 


laska Comp. Laws Ann. 
ode Ann. §785.19 


N.C. Gen. Stat. Ann. §122-82 


(1952); N.H. Rev. Stat. Ann. §607:3 (1955); N.Y. Code Crim. Proc. §454 


(McKinney's 1963); N.D. Cent. Code §12-0503 (1943); 
(1957); R.I. Gen. Laws Ann. §26-4-7 (1957); 
Stat. Tit. 13 §4805 (1958). 


Ore. 


Four states permit commitment after trial if the cour 
the defendant's mental disorder persists: Ala. Code Ann. 
Ind. Stat. Ann. §9-1704(a) (1961); 
Code Ann. §6198 (1955). 


S.D. Code §34.3672 (1939); 


Utah Code Ann. §77-24-15 (1953); 


\Rev. Stat. §136-730 
Vt. 


; determines that 
it. 15 §429 (1941); 
W.Va. 


| 
In seven states the jury determines the defendant's present mental condi- 


tion in addition to his condition at the time of the alleged crime: 


Code, Art. 59 §8 (1957); Miss. Code Ann. §2575 (1957); 
§546:510 (1939); N.J. Stat. Ann. 24; 163-3; Okla. Stat. 
(1958); Texas Code Crim. Proc. Ann. Art. 46.02 §1 and §2 
Wash. Rev. Code Ann. §10.76.040 (1956). 


Md. Ann. 


Mg. Ann. Stat. 


- Tit. 22 §1161 
¢ and d) (1965); 


A second jury trial to determine mental condition is required in four 


states: Idaho Code Ann. §19:2320 (1948); I11. Stat. Ann. 
Ky. R. Crim. Proc., R. 9.90 (1962); Mont. Rev. Code Ann. 


(continued 


ch. 38 §104-2(a); 
19427420 (1949) . 
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upheld in Greenwood v. United States, 350 U.S. 366 (1956). Nor would further 


examination necessarily be required at that time, since the trial judge would 


11/ (continued) 


Two states provide for the immediate initiation of mandatory civil 
commitment proceedings: Ariz. Rev, Stat. - Rules of Crim. Proc. R. 289 and 
Ariz. Rev. Stat. §36-502, 503, 507(c); Wyo. Stat. §7-242. 


California requires commitment unless the court believes the defendant 
to be fully recovered. A new sanity determination must then be made, presumably 
at a second court hearing. Cal. Pen. Code Ann. §1026 (1956). 


Tennessee authorizes the judge, on petition of the district attorney- 
general or the attorney for the defendant and after an informal hearing to order 
the defendant hospitalized for thirty days for observation, Tenn. Code Ann. 
§33-701 (1965). 


In Michigan, the court is required to hold a formal hearing and, "if 
it be deemed necessary," to call a jury to determine whether the defendant's 
mental condition persists. Mich. Stat. Ann. §28.967 (1954). 


Of course, any comparison of these statutes with the District of Columbia 
provisions, to be entirely accurate, would have to be based upon an exhaustive 
study of the pertinent release provisions, the standard of proof necessary to 
secure an acquittal, and the state case law pearing on commitment and release. 
For example, in some of the mandatory commitment states, the raising of a reason- 
able doubt as to sanity is not sufficient to obtain an acquittal, See Black- 
ston v. State, 209 Ga. 160, 71 S.E. 2d 221 (1952) (defendant must prove 
insanity by preponderance of the evidence); Carroll v. State, 204 Ga. 510, 

50 S.E. 24 330 (1948) (same); State v. Finn, 257 Minn. 138. 100 N.W. 2d 508 
(1960); Minn. Stat. Ann, 610.10 (same); State v. Clancy, 38 Nev. 181, 147 
Pac. 449 (1915) (same); State v. Colley, 78 Ohio App. 425, 65 N.E. 2d 159 
(1946) (same), And we have not discovered any jurisdiction that applies the 
stringent tests for release that are used in the District of Columbia. In 
Kansas, for example, where the mandatory commitment law has been upheld, Ex 
parte Clark, 86 Kan. 539, 121 Pac. 492 (1912), the Department of Social Wel- 
fare may make the release determination or may delegate this function to 
the superintendent of the hospital, and the standard is that the person com 
mitted after acquittal "may be granted convalescent leave or discharged as 
any other committed patient." Kan, Gen, Stat. Ann, 62-1532 (1949). And it 
should also be noted that in Michigan, the only other state with a mandatory 
commitment provision that has been approved by the state courts, see People 
v. Dubina, 304 Mich. 363, 8 N.W. 24 99 (1943), cert. denied, 319 U.S. 766, 
a special verdict is not required so that it can be determined whether the 
acquittal was on grounds of insanity. Consequently, as a practical matter 
the commitment is discretionary, for the judge may or may not request a 
special verdict, and if there is no such verdict there is no basis upon 
which the commitment statute can become operative. It is for this reason 
that the Dubina decision "actually upheld discretionary commitment and is 
not good authority for compulsory commitment.” Kimbrell, Compulsory Commit- 


(continued on next page) 
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have available the trial testimony as well as the psychiatric report made in 
connection with the inquiry into the defendant's competency to stand trial. 
And even the existing section 301(d) procedure might pose somewhat less 
serious problems if restricted to persons committing felonies of violence, 
since in such cases society's interest in security is more, substantial 

than in a case like the one at bar, where only a crime against property was 
involved. | 
In short, the position we propose does not mean that the courts 


and the Congress would be faced with the choice of either abandoning Durham 


or jeopardizing the security of society, In this connection, it should be 


| 
noted that, since Ragsdale, the District of Columbia emergency civil commit- 


ment procedures have been streamlined so that, upon an acquittal by reason 
| 


ll/ (continued) 


ment Following a Successful Insanity Defense, 56 Nw. U.L. Rev. 409, 431, n. 65 
(July-August, 1961). Prior to Dubina, Underwood v. Peo le, 32 Mich. 1 
(1875), had held a mandatory commitment provision invalid, and a minority 

of courts have held even discretionary commitment procedures invalid. Sce 

In re Boyett, 136 N.C. 415, 48 S.E. 789 (1904); Brown v. Urquhart, 139 

Fed. 846 (C.C. W.D. Wash. 1905). See also Yankulov v. Bushong, 80 Ohio App. 
497, 502, 77 N.E, 2d 88, 91-92 (1945), where the court in dicta cast doubt 
upon the validity of the Ohio mandatory commitment statute in the following 


passage: | 
"However, where the constitutional question of due process of law 
has been raised, it has been seriously questioned whether a commit- 
ment for insanity can properly be sustained in the absence of any 
provision for a finding as to the continuance of the jinsanity at 
the time of the trial." 


But see Gleason v. West Boylston, 136 Mass. 489 (1884); and compare Bailey 
Vv. Vv. State, ,, 210 Ga. 52, 55, 77 S.E, 2d 511, 514 (1953) with |Long v. State, 
38 Ga. Ga. 491, 507 (1868). 
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of insanity, it is perfectly possible for the trial judge to direct the 
marshal +o take the defendant to St. Flizabeths and seek civil commitment. 
See D.C. Code 21-521 through 21-528. Indeed, that is precisely the course 
followed by Judge Halleck in the Court of General Sessions in United States 
v. Arduini, Crim, No. 10748-49-'66, the case noted above in which Judge 
Halleck declared section 301(d) unconstitutional. 

In any event, the opinion in Ragsdale leads directly to the next 
set of problems, for if the initial commitment is to be justified in part on 
the basis of its temporariness, it is plain that everything turns upon what 


Section 301(e), as construed by the Court of Appeals, 
is! unconstitutional because of the onerous burden of 
proof it imposes upon the person seeking release. 


established that turden of proof may be an element of due 
process. Speiser v. Randall, 357 U.S. 513 (1958); ef. Smith v. California, 
361 U.S. 147 (1959). The burden imposed by section 301(e), as construed by 


this Court, is impermissible under the Fifth Amendment. 


In Ragsdale, this Court ruled that the person seeking release must 


establish that there is "no reasonable doubt" of his entitlement to freedom, 
i2/ 
281 F.2d, at 947. Thus, under secticn 301(a) the defendant is committed 


only because of 2 reasonable doubt that he was on some past date mentally 
ill, and then under section 301(e) he cannot secure his release until he 


can prove beyond ‘a reasonable doubt that he has recovered. The vast middle 


12/ Moreover, in a habeas corpus proceeding the burden appears to be even 
heavier -- if that is possible -- for the petitioner must prove that the 
hospital authorities acted arbitrarily or capriciously in refusing to cer- 
tify him as eligible for release -- a certification they cannot under 
Ragsdale make unless they are without reasonable doubt. See, e.g., Over- 
holser v. Leach, 103 U.S. App. D.C. 289, 257 F.2d 667, 669 (1958), cert. 
denied, 359 U.S. 1013. 
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present purposes, however, is that it is plain that the Leach) court did not 


| 
regard this dispute as important, but rather believed that, even if Leach's 
| 


mental condition was not serious enough to warrant classifying him either 
| 
as insane or as suffering from a mental disease, he could not) be released 

14/ 
because of his "abnormal mental condition." The consequence is that 2 


13/ (continued) 


In 1952, the American Psychiatric Association altered its accepted 
nomenclature so as to remove the sociopathic personality and psychopathic 
personality disturbance from the non-disease category. Diagnostic and 
Statistical Manual, Mental Disorders (Mental Hospital Service), p. 38. In 
1957, the St. Elizabeth authorities followed suit. See In re Rosenfield, 

157 F. Supp. 18, 21 (D.D.C. 1957); Overholser v. O'Beirne, 302 F.2d 852, 
112 U.S. App. D.C. 267 (1961); Halleck, The Insanity Defense in the District 
of Columbia - A Legal Lorelei, 49 Geo. L.J. 294, 311 (1960). 


The psychiatrists who testified in the Leach and the Q'Beirne cases agreed 
as to diagnosis, but disagreed as to whether the individuals could be said to 
have a "mental disease." 


14/ The first opinion in the Leach case used the words "mental disease or 
defect" as establishing the standard (unreported opinion entered July 10, 1958), 
but the terminology "abnormal mental condition" was substituted in the amended 
opinion. Thus "[t]he phrase . . . was obviously chosen with meticulous care, 
and was manifestly designed to reach the case of a sociopath jacquitted on 
grounds of insanity who, though 'sane' and not mentally diseased in the termi- 
nology of some specialists, may suffer from an emotional disorder which makes 
him dangerous. Indeed, 'abnormal mental condition’ is a sufficiently compre- 
hensive standard to reach all types of mental disorders. Thus, in [Qverholser 
v. Russell, 283 F.2d 195 (1960)] . . . release was denied to ja person diagnosed 
as suffering from a 'psychoneurotic reaction, obsessive compulsive reaction." 
In the opinion of one psychiatrist, the patient would have been 'dangerous to 
society because of his checkwriting proclivity' were he rosea Krash, The 
Durham Rule and Judicial Administration of the Insanity Defense in the District 
of Columbia, 70 Yale L.J. 905, 944 (1961). And see the testimony of a medical 
witness in the case of Curry v. Overholser, 287 F.2d 137 (D.¢. Cir. 1960), that 
"abnormal mental condition" means "any condition of behavior of thinking which 
incapacitates an individual from making an acceptable adjustment in the com- 
munity." (Joint App., p. 51). 

Krash's judgment is confirmed, not only by Russell and the case at bar, 
but also by Qverholser v. O'Beirne, 302 F.2d 852 (1961), where the court, 
Judge Edgerton dissenting, reversed a judgment ordering the pereess of a person 
who had been acquitted of petit larceny charges on grounds of insanity four 
years before. The medical witnesses agreed that O'Beirne suffered from a 
"sociopathic personality disturbance, antisocial reaction," but disagreed as to 
whether this amounted to a mental disease. Judge Burger, for the majority, 
stated, "The issue is not whether O'Beirne now has a 'mental disease’ but 
whether he has an ‘abnormal mental condition’ which will cause him to be danger- 
ous... . Judge Washington's choice of words ‘abnormal mental condition’ in 
Leach was not casual or thoughtless, but studied and calculated." 
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present purposes, however, is that it is plain that the Leach court did not 
i this dispute as important, but rather believed that, even if Leach's 
mental condition was not serious enough to warrant classifying him either 


as insane or as suffering from a mental disease, he could not be released 
14/ 
because of his "abnormal mental condition." The consequence is that a 


13/ (continued) 


In 1952, the American Psychiatric Association altered its accepted 
nomenclature so as to remove the sociopathic personality and psychopathic 
personality disturbance from the non-disease category. Diagnostic and 
Statistical Manual, Mental Disorders (Mental Hospital Service), p. 38. In 
1957, the St. Elizabeth authorities followed suit. See In re Rosenfield, 

157 F. Supp. 18, 21/(D.D.C. 1957); Overholser v. O'Beirne, 302 F.2d 852, 
112 U.S. App. D.C. 267 (1961); Halleck, The Insanity Defense in the District 
of Columbia - A Legal Lorelei, 49 Geo. L.J. 294, 311 (1960). 


The psychiatrists who testified in the Leach and the QO'Beirne cases agreed 
as to diagnosis, but disagreed as to whether the individuals could be said to 
have a "mental disease." 


14/ The first opinion in the Leach case used the words "mental disease or 
defect" as establishing the standard (unreported opinion entered July 10, 1958), 
but the terminology "abnormal mental condition" was substituted in the amended 
opinion. Thus "[t]he phrase . . . was obviously chosen: with meticulous care, 
and was manifestly designed to reach the case of a sociopath acquitted on 
grounds of insanity who, though 'sane' and not mentally diseased in the termi- 
nology of some specialists, may suffer from an emotional disorder which makes 
him dangerous. Indeed, 'abnormal mental condition' is a sufficiently compre- 
hensive standard to reach all types of mental disorders. Thus, in [Qverholser 
v. Russell, 283 F.2d 195 (1960)] . . . release was denied to a person diagnosed 
as suffering from a 'psychoneurotic reaction, obsessive compulsive reaction.' 
In the opinion of one psychiatrist, the patient would have been 'dangerous to 
society because of his checkwriting proclivity' were he released." Krash, The 
Durham Rule and Judicial Administration of the Insanity Defense in the District 
of Columbia, 70 Yale L.J. 905, 944 (1961). And see the testimony of a medical 
witness in the case of Curry v. Overholser, 287 F.2d 137 (D.C. Cir. 1960), that 
"abnormal mental condition" means "any condition of behavior of thinking which 
incapacitates an individual from making an acceptable adjustment in the com- 
munity." (Joint App., p. 51). 


Krash's judgment is confirmed, not only by Russell and the case at bar, 
but also by Overholser v. O'Beirne, 302 F.2d 852 (1981), where the court, 
Judge Edgerton dissenting, reversed a judgment ordering the release of a person 
who had been acquitted of petit larceny charges on grounds of insanity four 
years before. The medical witnesses agreed that O'Beirne suffered from a 
"sociopathic personality disturbance, antisocial reaction," but disagreed as to 
whether this amounted to a mental disease. Judge Burger, for the majority, 
stated, "The issue is not whether O'Beirne now has a, ‘mental disease' but 
whether he has an ‘abnormal mental condition’ which will cause him to be danger- 
ous... . Judge Washington's choice of words ‘abnormal mental condition’ in 
Leach was not casual or thoughtless, but studied and calculated." 
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person who is not insane or even afflicted with mental d 


I, - 
lisease or illness, 


but who cannot establish beyond a reasonable doubt that his personality is 
| 
not so "abnormal" that he might commit some sort of crime if released, can 
be held in custody for the rest of his life. 


Nor is this a chimerical 


fear, since continuation of confinement does not depend upon any showing 


that the "abnormal mental condition” may improve, Ragsdale v. Overholser, 


Supra. 
The implications of this confinement procedure in terms of our 

traditional concept that confinement, at least of the sane, depends upon 

criminal guilt are obvious, and some members of the Court of Appeals have 


expressed their concern, As Judge Fahy has put it: 


| 
"It is by no means clear that society can continue to 
deprive a person of liberty by attributing to a jury's 
doubt about his mental condition, which led to his 
acquittal and mandatcry commitment, any and all levil 

or eriminal propensities he may be thoughtto have, and 
to keep him in confinement because of them, Thils would 
transform the hospital into a penitentiary where one 
could be held indefinitely for no convicted offense, 

and this even though the offense of which he was previ- 
ously acquitted because of doubt as to his sanity might 
not have been of the more serious felonies,” Ragsdale 
v. Overholser, supra, at 950 (coneurring opinion). 


Commentators have agreed. | 
"But on what theory can a 'sane' person be detained in a 
mental institution, even assuming that he suffers from an 
‘abnormal mental condition’ and that he would be dangerous 
if released? .. . [T]o detain a 'sane' person jin a mental 
institution is plainly punitive. In addition, = argu= 
ment that such persons can be confined to protect the pub- 
lic because they may be potentially dangerous will not 
withstand the slightest scrutiny. To deprive a \person 


of liberty because of 'evil or criminal propensi 
may be thought to have' would offend due process; 


ties he 
it 


'would transform the hospital into a penitentiary where 


one could be held indefinitely for no convicted 
Krash, op. cit. supra, p. 945. 


offense,'" 
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*[Al deeision not to release solely on the basis of poten- 
tial dangerousness would be like a decision not to dis- 
charge a tubercular patient -- though no longer infectious 
-- because he is a potential killer or checkforger." Gold- 
stein & Katz, Dangerousness and Mental Illness; Some 
Observations on the Decision to Release Persons Acquitted 
by Reason of Insanity, 70 Yale L.J, 225, 238 (1960). 15/ 


ee 


In short, the procedure sanctioned by the Court of Appeals pursuant 


to section 301(e) amounts to a type of protective, custody that, so far as we 


know, is unprecedented, that could not be applied even to a convicted felon 


after he serves his sentence, that plainly could not be utilized in regular 
civil commitment proceedings, and that consequently represents a denial of 


due process, 


15/ See also Kimbrell, op, cit. supra note,at 452 ("These procedures 
{the District of Columbia release procedures] place an almost insuperable 
burden on the patient who attempts to obtain release’ via habeas corpus,") 
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D. Decisions Subsequent to Ragsdale Establish 
That Section 301(d) and Section 301(e) Resui 


In A Deprivation Of Equal Protection. 


All of the due process arguments set forth in the preceding portions of 


this brief could have been, and presumably were, made to this Court in Ragsdale. 
| 


We submit that they were erroneously rejected in Ragsdale. But we need not go so 
far to prevail in the case at bar. At the least, the arguments we have made demon- 
strate that the Ragsdale decision was a close one. If it was,| then developments 
since Ragsdale, as we now show, should strike the balance against reaffirming the 
Ragsdale holding. 
1. The criminally insane must be afforded the same opportunity as the 
civilly insane to contest the question of mental illness at the time of commit- 
ment. Baxstrom v. Herold, 383 U.S. 107 (1966), struck down a New York statute 
that prescribed the procedure "for civil commitment upon the Seeation of the 
prison term of a mentally ill person confined in Dannemora" state hospital. 383 
y.S. at 110. This procedure differed from that applicable to /all other New York 


| 
civil commitments in that the prisoner was given no right to de novo jury review 


on the question of his present sanity. The State urged that it could reasonably, 
and hence constitutionally, differentiate between the criminally and civilly in- 
sane because the former demonstrably possessed dangerous or criminal propensities 
whereas the latter did not. The Court held, however, that su¢h a distinction 
could have "no relevance whatever in the context of the opportunity to show 
whether a person is mentally ill at all," 383 U.S. at 111 (emphasis in original), 


and that therefore the different procedure for those whose criminal sentences 


were expiring violated the Equal Protection Clause of the Fourteenth Amendment. 


= es a 


i not here dispute the dubious proposition that, if the District 
e 
civil commitment laws, a person might be constitutionally 
committed pursuant to section 301(d) solely because of a reasonable doubt as to 
his sanity at the time he commits a crime and because of the consequent infer- 
16/ 
ence that he may still be insane. See Ragsdale v. Overholser, supra. Our 


position is that since the District does by statute provide for the involuntary 


“ ere auc . Rayne = t an 
commitment of the civilly insane, an individual acquitted of criminal charges by 


reason of insanity is constitutionally entitled to the same opportunity to adju- 
17 


dicate his present sanity as is any person committed civilly. The fact that the 


¢ 


+ o 


r by reason of insanity supports the inference that the defendant may still 
insane at the time of commitment: 


"The only presumption which it is necessary to defend is that 
of not guilty by reason of insanity -- i.e., that the 

efendant committed an act proscribed by law, but that there is a 

rational doubt whether the act was the product of a mental disease 


or defect -- supports the inference that the defendant may still 


if not treated. , . ." Brief for the Respondent, Lynch v. Over- 
holser, 369 U.S. 705 (1962), at p. 61. 


17/ The differences in procedure between commitment under section 301(d) and 
civil commitment are indisputably substantial. Section 301(d) requires no more 
than an acquittal of criminal charges solely on the grounds of insanity, which 
means no more than that there was a reasonable doubt as to the defendant's 
sanity at the time of the crime. Lynch v. Overholser, 369 U.S. 705, 713 (1962). 
Involuntary civil commitment, on the other hand, must be preceded by determina- 
tions by both the Commission on Mental Health and the District Court (through a 
jury if one is demanded) that the individual involved "is [at present] mentally 
ill and, because of that illness, is likely to injure himself or other persons 
if allowed to remain at liberty." D.C. Code §§21-544, 21-545. Moreover, the 
burden of proof in civil commitment proceedings is on the party seeking commit- 
ment. Lynch v. Overholser, supra. 
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former has committed a criminal act does not justify disparate procedures. Bax- 
strom so holds. 

Any doubt that under Baxstrom the mandatory commitment procedures of 
section 301(d) were beyond the constitutional pale was dispelled in Cameron v. 


Mullen, _ U.S. App. D.C. F.2d __ (March 2, 1967). There, this 


—’ 
Court went out of its way to underscore in detail the constitutional infirmities 
Baxstrom had uncovered in the District's criminal commitment statare: To be sure, 
Mullen involved a commitment under section 301(a) upon the trial judge's deter- 
mination that an accused "is of unsound mind or... oe incompetent so 

as to be unable" to stand trial. Even so, the trial court had committed the 
defendant under section 301(a) after she had been acquitted splely by reason of 
insanity, and the Government relied heavily on that circumstance in defending 

the statute against a constitutional attack grounded upon Baxstrom. It claimed 
that, since the defendant had been held to have committed a drine, and because 


the acquittal indicated that the crime might have been the product of mental 


disease or illness -- a circumstance that allegedly distinguished Baxstrom -- 
| 


the defendant was therefore "a greater danger to the public than those civilly 
committed," Cameron v. Mullen, slip op. at p. 12, and could consequently be 
subjected to commitment procedures different from those provided for in civil 
commitment cases. In the Court's view, Baxstrom precluded reliance on that 
distinction: 


"Baxstrom thus might be said to require the conclusion that, 
while prior criminal conduct is relevant to the determination 
whether a person is mentally ill and dangerous, it cannot 
justify denial of procedural safeguards for that SOURS 
tion." Slip op. at p. 13. 


That this Court of Appeals in Mullen acknowledged the impact of Bax- 


strom on §301(d) is apparent from this Court's discussion of People v. Lally, 


19 N.Y. 2d 27 (1966). There the New York Court of Appeals in terms upheld, but 
| 


in effect invalidated as written, the New York equivalent to section 301(da). The 


‘ourt described what Laliy had done as follows; 


"The New York Court held that mandatory commitment did 
not afford procedures and benefits substantially equivalen 
o those provided for civil commitment. Instead of declaring 
the statute violative of the equal protection clause, however, 
he Court chose to impose requirements for mandatory commit- 
wnich do not appear in the statute. Im one breath, the 
L y Court denied that Baxstrom requires equivalent procedures 
and benefits; but in the very next breath, the court ‘amended’ 
the statute to comport with the view that Baxstrom bars danger- 
ousness as ian automatic basis for procedural discrimination 
among the mental Any doubt that the Court knew its 


among 


1 is resolved by its reliance upon People ex rel. 
N.Y. 312, 317 (1943), and People v. 
342 (1961). wherein statutes were saved 
vy by imposition of requirements not 
slature." Slip op. at p. 13 n. 27. 


c+ .O]ts 
fr) 
red de 
by 
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submit that section 301(d) cannot stand when measured against 


he equal protection requirements of Baxstrom, and that our position is strongly 


18/ 


his Court's opinion in Muilen. 
on the insanity defense may not serve to dis- 
ersons from another for 


applying mandatory commitment procedures. Section 301(d) applies only to a 


SS 


defendant "who has affirmatively relied upon a defemse of insanity." Lynch v. 
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Overholser, 369 U.S. 705, 710 (1962). Accordingly, a defendant who takes no 


18/ See also the Court's order of April 4, 1967, in Rouse v. Cameron, D.C. 
Cir. No. 19,863. adding a footnote to the Court's earlier opinion in that case. 
The new footnote construes the treatment provisionseof the 1964 Hospitalization 
of the Mentally Ill Act as equally applicable to those civilly committed and 
those committed in "criminal proceedings." The Court so construed the statute 
at least in part to: avoid the "serious equal protection question" raised by 
Baxstrom. 


19/ Lynch did not hold that, so applied, §30i(d) was constitutional. That 
issue was not before the Court because Lynch did not affirmatively rely on 
insanity as a defense and was, therefore, not within the statute's reach. 


| 
affirmative step toward establishing an insanity defense may not be mandatorily 
committed even if the question of his sanity is raised by the; Government or by 
| 

the Court sua sponte and the defendant is acquitted on that ground alone. And 
now, under Cameron v. Mullen, contrary to the Supreme Court's) view expressed in 
Lynch, such a defendant cannot even be committed pursuant to section 301(a); 

| 


he is subject only to civil commitment procedures. 
But the defendant who successfully relies on an insanity defense and 
the defendant who does not rely on it at all but is =o acquitted on 
insanity grounds are not distinguishable in any constitutionally relevant sense. 
Both are acquitted solely by reason of insanity, and both are found to have con- 
mitted the acts charged. Accordingly, the inference that each may be presently 
insane as well as dangerous -- the crucial justification for mandatory commit- 
ment, as the Government's brief in Lynch indicates, supra n.16 -- applies 
equally to both. 
The sole distinction between the person who relies on the insanity 
defense and the one who does not is simply that one has soughlt acquittal by 
reason of insanity and the other has not. This difference could be relevant 
only if mandatory commitment were regarded in some fashion a a penalty for 
invoking the insanity defense. But this would not be consonant with the well- 
established principle that the purpose of §301(d) is not punitive, but rather 


protective both to the individual and to society. Ev.g., Ragsdale v. Qverholser, 


supra at 949. Moreover, as we show in the next portion of this brief, it would 
| 


be impermissible to penalize a defendant for relying upon an |insanity defense. 
In sum, since there is no possible basis for concluding that the 

defendant who relies upon the insanity defense is more likely to be a danger 

to society than the defendant who does not but who is Poretiniess acquitted 


on that ground alone, mandatory commitment for the former but not for the 
| 


ee 
latter violates the equal protection concept as incorporated into the due process 


clause of the Fifth Amendment. 


defense unconstitutionally burdens significant rights aranteed by the Fifth 


Amendment. In the District of Columbia, as in all federal courts, an accused 


must be acquitted if reasonable doubt exists as to his legal capacity to commit 


the crime with which he is charged. Lynch v. Overholser, 369 U.S. 705 (1962); 
Davis v. United States, 160 U.S. 469 (1895). Indeed, we believe that the Consti- 
tution prohibits conviction for a crime malum in se if the defendant was in fact 
insane at the time he committed the act charged. It was so held in State v. 
Strasburg, 60 Wash. 106, 110 Pac. 1020 (1910) and in Sinclair v. State, 161 Miss. 
142, 132 So. 581 (1931). See Leland v. Oregon, 343 &.S. 790, 800 (1952). And 


in any event, procedural due process requires that as long as a jurisdiction 


be given a reasonable chance to assert it. United States ex rel. Smith v. 
Baldi, 192 F.2d 540, 544 (3d Cir. 1951), aff'd, 344 U.S. 561 (1953) (where 
insanity is a valid defense under applicable law, "due process guarantees all 
defendants fair opportunity to present" it); Timmons v. Peyton, 360 F.2d 327, 
333 (4th Cir. 1966) (due process required that defendant be given "fair oppor- 
tunity" to prove insanity defense); Kansas ex rel. Beck v. Occidental Life 


Ins. Co., 95 F.2d 935, 937 (10th Cir. 1938), cert. den., 305 U.S. 603 (1938) 


20/ Strasburg and Sinclair represent the only examples we could find where a 
state has sought, by legislation, to prohibit the assertion of insanity as a com- 
plete defense to a crime malum in se. These decisions are strongly supported by 
the principles enuncitated in Pate v. Robinson, 383 J.S. 375 (1966), and Robin- 
son v. California, 370 U.S. 660 (1962). It has been suggested that the rule in 
MiNaghten's Case, 10 Clark & F. 200, 8 Eng. Reprint 718 (H.L. 1843), is the mini- 
mal test that can be prescribed consonant with the constitutional guarantee. 
State v. White, 60 Wash. 2d 551, 374 P. 2d 942 (1962), cert. den., 375 U.S. 883 
(1963); Leland v. Oregon, 343 U.S. 790, 800 (1952) (semble). 
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(due process requires that a party to a judicial proceeding |"be afforded an 
opportunity to present every available defense"). 
Section 301(d), while not preclusive, quite clearly inhibits assertion 


of the constitutional right to establish insanity as a defense, for it confronts 


the defendant who affirmatively relies thereon with automatic, mandatory, com- 
I 


mitment. "[I]t is quite possible . . . that a person acquitted and then com- 
mitted under §24-301 on a charge calling for a maximum senténce of 18 months 
may be confined in St. Elizabeths for two, five or ten years -- or even beyond 
that." Ragsdale v. Overholser, supra, at 497. Recent decisions establish that 
such a burden may not be placed upon a constitutional right, 
Since Ragsdale, the Supreme Court has repeatedly néla that the exercise 
of constitutional rights cannot be substantially inhibited. Griffin v. Cali- 
fornia, 380 U.S. 609 (1965), held that the Fifth Amendment's guarantee against 
self-incrimination forbids prosecutorial comment on a defendant's failure to 
testify in his own behalf. Similarly, Spevack v. Klein, 385 U.S. 511, 17 L. Ed. 
2d 574 (1967), bars diminution of the self-incrimination privilege by forcing a 
choice between incrimination and loss of livelihood. In Lationt v. Postmaster 
General, 381 U.S. 301 (1965), the Court held that First Amendment rights could 
not be inhibited by requiring the addressee of "communist Pdlitical propaganda" 
affirmatively to request delivery of such mail. Finally, in Harman v. Fors- 
senius, 380 U.S. 528 (1965), it was held that the Twenty-fourth Amendment pre- 
cluded burdening the right to vote in federal elections by confronting the 
voter with a requirement that he either pay poll taxes SORES ECS for state elec- 
tions or file a certificate of residence. The essential element in each of 
these decisions is the abridgement, watering-down, or conditioning of a constitu- 
tional right or privilege. This same vice is inherent in §301(d), which burdens 
the right to assert a complete and constitutionally securediidefense to criminal 


charges by requiring mandatory confinement as the price of success. The 


aha 


inhibiting effect of section 301(d) is evidenced by the rash of cases in which 
defendants with tenable if not persuasive insanity defenses have refused to press 
them. In addition to Lynch, see, e.g., Whalem v. United States, 120 U.S. App. 
331, 346 F.2d 812 (1965), cert. den., 382 U.S. 862 (1965); Trest v. United 
States, 122 U.S. App. D.C. 11, 350 F.2d 794 (1965); and Cross v. United States, 
122 U.S. App. D.C. 380, 354 F.2d 512 (1965). 
Our position is supported also by several recent decisions dealing with 
of a more severe sentence upon retrial of a defendant who has 
successfully prosecuted an appeal or obtained some other post-conviction relief. 
In Patton v. North Carolina, 256 F. Supp. 225, 236 (W.D.N.C. 1966), the court 
held that the imposition of a more severe sentence upon a retrial had improperly 
right to lpetition for a new trial where the harsher sentence was 
not warranted by considerations unrelated to the defendant's election to press 
such a petition. In accord with this holding is Marano v. United States, 374 
F.2d 583 (1967) (ist Cir. 1967), where the Court ruled that a more severe sen- 
tence upon retrial could be justified only on the basis of facts occurring sub- 
sequent to the EY conviction, because "a defendant's right of appeal must 
be Eee a v. Nanga-Parbet Ali (Cal. Sup. Ct., Crim. 10182, March 
27, 1967), goes even further. It holds flatly that a judge upon retrial may 
not impose a sentence greater than that imposed at the first trial. Cf. Cichos 
v. Indiana, 385 U.S. 76, 81-82, 17 L.Ed. 24 175, 179-180 (1966) (dissenting 


opinion), suggesting that an increased sentence on retrial for whatever reason 


necessarily, and unconstitutionally, "chills" the right to appeal. 


21/ A contrary decision, Shear v. Boles, 263 F. Supp. 865 (N.D. W.Va. 1967), 
was expressly disapproved in Marano. But even Boles would disapprove the auto- 
matic assessment of an increased sentence simply because ‘the defendant had 
successfully appealed’ from a prior conviction for the same offense. 
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These decisions make it clear that, at a minimum, a jdefendant who 
successfully appeals, or otherwise secures vacation of, a conviction may not be 
given a harsher sentence upon retrial simply because he has asserted his right 
to attack the initial conviction. Such penalty for invocation of the right of 
review imposes an impermissible burden upon that right. But if that be so, then 
it should also be true that successful reliance upon the insanity defense may not 
constitutionally result in automatic commitment under section 24-301 of the D.C. 
Code. Since such automatic commitment occurs only where the |defendant has relied 
upon the insanity defense, and not where the defendant is acquitted on grounds 
of insanity notwithstanding his failure to rely upon that defense, it is clear 
that the commitment turns solely upon the fact that the defemse is asserted. 


And there can be no question that mandatory commitment is a deterrent to reli- 


ance upon the defense. 


Conclusion 
For the reasons set forth above, there is no valid statutory authority 


supporting appellant's confinement in St. Elizabeths, and ac¢ordingly the case 


| 
should be remanded to the District Court with directions to order appellant's 
| 


prompt release from custody. 


Respectfully submitted, 
| 


William H. Dempsey, Jr. 


734 Fifteenth) Street, N.W. 
Washington, D.C. 20005 
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APPENDIX 


D.C. Code 24-301(d) provides as follows: 


"If any person tried upon an indictment or 


infor- 


mation for an offense, or tried in the juvenile! court 
of the District of Columbia for an offense, is acquitted 
solely on the ground that he was insane at the time of 
its commission, the court shall order such person to be 


confined in a hospital for the mentally i11." 


D.C. Code 24-301(e) provides as follows: 


"Where any person has been confined in a hospital 


for the mentally ill pursuant to subsection (4) 
section, and the superintendent of such hospita 


of this 
certi- 


fies (1) that such person has recovered his sanity, 


(2) that, in the opinion of the superintendent, 


such 


person will not in the reasonable future be dangerous 


to himself or others, and (3) in the opinion of 


the 


superintendent, the person is entitled to his uncon- 
ditional release from the hospital, and such certifi- 
eate is filed with the clerk of the court in which 


the person was tried, and a copy thereof served 


on 


the United States Attorney or the Corporation Counsel 

of the District of Columbia, whichever office prose- 
cuted the accused, such certificate shall be sufficient 
to authorize the court to order the unconditional 
release of the person so confined from further hospitali- 
gation at the expiration of fifteen days from the time 


said certificate was filed and served as above;) 
the court in its discretion may, or upon object 


but 
fion of 


the United States or the District of Columbia shall, 


after due notice, hold a hedring at which evide 


nee 


as to the mental condition of the person so confined 
may be submitted, including the testimony of one or 


more psychiatrists from said hospital. The ec 


~ shall 


weigh the evidence and, if the court finds that) such 
person has recovered his sanity and will not in the 
reasonable future be dangerous to himself or others, 


the court shall order such person unconditional 
leased from further confinement in said hospital. 


y re- 


If the court does not so find, the court shall order 


such person returned to said hospital. Where, 
judgment of the superintendent of such hospital! 


in the 
> 2 


person confined under subsection (d) above is not in 
such condition as to warrant his unconditional release, 


put is in a condition to be conditionally relea: 


ised 


under supervision, and such certificate is filed and 


served as above provided, such certificate shal 


be 
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to authorize the court to order the release 
son under such conditions as the court 
at the expiration of fifteen days from the 
ce te is filed and served pursuant 
Provided, That the provisions as to 
r to unconditional release shall also apply 
aay releases, and, if, after a hearing and 
evidence, the court shall find that the 
n such person warrants his conditional re- 
lease, the oe shall order his release under such 
conditions as the court shall see fit, or, if the court 
does not so 
returned to 


vides as follows: 


"No person shall be held to answer for a capital, 

rwise infamous crime, unless on a presentment 
ctment of a Grand Jury, except in cases arising 

nd or naval forces, or in the Militia, when 
service in time of War or public danger; nor 
person be subject for the same offence to be 

it in jeopardy of life or limb; nor shall be 

in any criminal case to be a witness against 
nor be deprived of life, liberty, or property, 
due process orf law; nor shall private ee 


[e} 
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H.C. No. 483-66 


QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


Whether appellant, who made no assertion below that 
his commitment to Saint Elizabeths Hospital was invalid, 
may assert in this Court the ultimate ground of invalid- 
ity, challenging the constitutionality of the statute au- 
thorizing his commitment, without litigating any other 
claims of invalidity that might, be available to him. 


Whether 24 D.C. Code $§ 801(d) and (e), as construed 
by the Supreme Court to require the mandatory commit- 
ment to a mental hospital of an accused who successfully 
interposes a defense of insanity, unti] such accused has so 
recovered as not to endanger himself or others by reason 
of his abnormal mental condition, deprive the accused of 
his liberty without due process of law. 


INDEX 


Counterstatement of the Case .... 
Summary of Argument 
Argument: 


I. Appellant’s challenge to the constitutionally of 24 D.C. 
Code §§ 301(d) and (e) should not be heard here, not 
having been raised below 


II. The mandatory commitment provisions of 24 D.C. 


Code §§301(d) and (e) are not constitutionally de- 
fective 


Conclusion 


In re Gault, 387 U.S. 1 (1967) 
Gillis v. Cameron, 116 U.S. App. 
(1963) 


D. 
Dz 
D 


C. 
C. 
C. 


C. le §301(d) ... 
24 D.C. Code §301(e) . 
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United States Court of Appeals 


FoR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,082 


GERALD C. BOLTON, APPELLANT 
Vv, 


DALE C. CAMERON, Superintendent, Saint Elizabeths 
Hospital, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Gerald Campbell Bolton was committed to Saint Eliza- 
beths Hospital pursuant to 24 D.C. Code § 301(d) after 
he was found not guilty by reason of insanity of Unau- 
thorized Use of a Vehicle’ and Interstate Transportation 
of a Stolen Vehicle * in Criminal Case No. 144-66, D.D.C., 
on August 22, 1966. On December 16, 1966, after a 
hearing, the District Court dismissed Bolton’s petition for 


122 D.C. Code § 2204. 
218 U.S.C. § 2312. 
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release from the Hospital on a writ of habeas corpus. 
From that dismissal, Bolton now appeals. 

At the time of the hearing below, appellant, who was 
born in 1932, had been mentally ill since 1948. Tr. 93 
He was a patient at Saint Elizabeths Hospital from 1949 
until 1957, when he was dropped from the Hospital rolls.* 
Tr. 4, 8, During that period he evidently ‘eloped’ from 
the Hospital and stole automobiles “on several occasions.” 
Tr. 8.4. He then lived with an aunt, was on welfare for 
some three years in the District of Columbia, and drove 
a taxi in Silver Spring, Maryland, Tr. 9, 18; he next 
came to the attention of public authorities in 1965. 

On about June 21, 1965, appellant stole a car in Wash- 
ington, D.C. and drove it to New York® He was admit- 
ted to Rockland State Hospital in Orangeburg. New York 
on July 14, 1965, and released therefrom into the custody 
of United States Marshals with a warrant for his arrest 
on car theft charges on December 3, 1965. Following re- 
moval® from the Southern District of New York pursu- 


ant to Rule 40, F.R. Crim. P., on February 7, 1966, ap- 
pellant was charged by indictment with both Unauthor- 
ized Use and Interstate Transportation of the same stolen 
vehicle. He was committed to Saint Elizabeths Hospital 
for mental observation, on his own uncontested motion, on 
May 31, 1966. On July 21, 1966, the Hospital reported 
its opinion that appellant was competent for tria] and 


3 There is only one transcript of record in this case, that of the 
habeas corpus hearing of December 12, 1966. Although the Court 
ordered a transcript of appellunt’s criminal trial prepared for the 
use of his counsel, that transcript was not before the District 
Court and is therefore not properly before this Court. 


4 Although it is not clear from the record, appellant appears to 
have been ‘administratively discharged’ following an escape from 
the Hospital. See Gillis v. Cameron, 116 U.S. App. D.C. 387, 324 
F.2d 419 (1963). 


5 Tr. 5, 7. See also the indictment in Criminal Case No. 144-66. 


6 The statement below that appellant was “extradited,” Tr. 5, is 
inaccurate. See the numerous warrants, and the returns thereon, 
in the file in Criminal Case No. 144-66. 
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that his offenses, if committed by him, were the product 
of mental illness, On August 9, 1966, no objection to the 
conclusion of competency having been made, appellant was 
found competent to stand trial, On August 22, 1966, ap- 
pellant waived trial by jury, stood trial by the court, and 
was found not guilty by reason of insanity by Judge 
Leonard P, Walsh, who ordered him committed to Saint 
Elizabeths Hospital pursuant to 24 D.C. Code § 301(d). 

On November 14, 1966, appellant executed a pro se peti- 
tion for habeas corpus in which he alleged only that he 
had recovered, was not mentally ill, and thought he was 
“ready to enter society again at least on a trial basis.” 
On November 30, Judge Walsh ordered the writ to issue 
on appellant’s petition and appointed counsel for him. 

On December 12, 1966, the petition came on for hear- 
ing before Judge Alexander Holtzoff. The only issue 
stated by his counsel was appellant’s claim “that he is not 
mentally ill,” Tr. 3-4, 

Dr. George Weickhardt,” a psychiatrist on the staff of 


Saint Elizabeths Hospital, testified that in his opinion ap- 
pellant suffered from Schizophrenic Reaction, Chronic Un- 
differentiated Type, a mental illness, “manifested by delu- 
sional ideas and by a tendency to withdraw from other 
people.” Tr, 6-7. As an example, Dr. Weickhardt cited 
appellant’s belief that the car he had stolen 


was planted by an agent of the Centra] Intelligence 
Agency .. . in order to tempt him to take it just so 
he could be apprehended and put into a hospital. 
Tr. 7. 


Dr. Weickhardt further opined that, if released, appellant 
would 


get in trouble taking automobiles again. He seems 
to be fascinated with automobiles and there is a long 
history of taking automobiles, I think in this way 
he would again become involved with {the] authori- 
ties. Id. 


7 The transcript’s phonetic spelling “Wycardt” is incorrect. 
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This had, in fact, happened “on several occasions” while 
appellant was in the Hospital “between 1949 and 1957.” 
Tr, 7-8. 

On cross-examination, ‘Dr. Weickhardt briefly outlined 
the course of treatment being afforded appellant, Tr. 8. 
He stated that he was “inclined to give a rather poor 
prognosis” in view of the fact that appellant had “been 
ill since 1948 and he still maintains that he can’t benefit 
from treatment because there is nothing wrong with him.” 
Tr. 9. In response to questions from the court, Dr. 
Weickhardt indicated that appellant’s illness had been in 
remission during the time he was at liberty between 1957 
and 1965 “to the extent that while he was under the su- 
pervision of a relative he was able to get along in the 
community.” Tr. 9. Once this relative “dropped . . . out 
of sight,” appellant “got in trouble again.” Tr. 9. The 
hospital had “no record of any relative,” although appel- 
lant’s parents were believed to be “somewhere in New 
York State,” Tr. 10. 

Appellant testified in his own behalf. He stated that 
he felt he was no longer sick, and produced a letter writ- 
ten to him by the Director of Rockland State Hospital, 
Orangeburg. New York. on November 16, 1966, “as evi- 
dence that I am certified by New York State psychiatrists 
as well and not dangerous and able to take care of my- 
self.” Tr, 11-12. The text of that letter reads in perti- 
nent part: 


According to our records, you were admitted to 
Rockland July 14, 1965 and discharged to the custody 
of the U.S. Marshall [sic.] of the Southern District 
of New York on December 3, 1965.° 


Appellant stated that he thought he had “served enough 
time equivalent to a prison sentence and I think I am not 
dangerous .... I can get my old job driving a taxi in 


8 Although the letter was admitted into evidence, Tr. 12, it was 
not filed with the court below and made part of the record on appeal. 
Appellee nonetheless accepts the representation by appellant’s coun- 
sel as to the contents of the letter, p. 4 of his brief. 
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Silver Spring and I think I ought to be released.” Tr. 13. 
The relative referred to by Dr. Weickhardt was an aunt 
who had “retired from the Telephone Company;” appel- 
lant thought he could find her and that she could take 
care of him. Tr. 13. 

On cross-examination, appellant indicated that he had 
attended a mental health clinie in Georgetown “for three 
years, from 1961 to ’64,” and suggested that he “could go 
back there,” if released, to be treated for “simple type of 
schizophrenia.” Tr. 14, He thought he was suffering 
from that illness, but that he was “not dangerous,” just 
“nervous from being confined for ten years in St. Eliza- 
beths,” Tr. 14-15. 

Judge Holtzoff dismissed the petition and discharged 
the writ, both orally and by order of December 16, 1966. 
He found that appellant was “suffering from [a] mental 
disease, Schizophrenic Reaction, Simple Type, and would 
be dangerous to himself or others if released,” and accord- 
ingly concluded that appellant had failed to prove his eli- 
gibility for release under 24 D.C. Code § 301(e). 

Although Judge Holtzoff denied appellant’s application 
for leave to appeal without prepayment of costs on Janu- 
ary 13, 1967,° this Court granted such leave on May 26, 
1967. 


° Since that denial, appellant has instituted three additional habeas 
corpus proceedings in the District Court. 

H.C, 88-67, a petition executed on February 9, 1967, was ordered 
filed, and issuance of the writ thereon denied by Chief Judge Mc- 
Guire on February 21, 1967. The petition alleges that 


Petitioner has valid proof of discharge from Rockland State 
Hospital . . . for [the] same crime as he is being detained 
[on] at present .... Also it has never been proved that a crime 
was committed because . . . [the] owner of [the] vehicle has 
never testified personally against petitioner .... 


H.C. 162-67, a petition executed on March 29, 1967, received 
similar treatment on April 3, 1967. It also speaks of appellant’s 
“legal discharge” from Rockland “6 months after the crime of auto 
theft and ISTMV was committed.” 

H.C. 214-67 started with a petition executed on April 28, 1967. 
Judge Jones ordered the writ to issue thereon, after a return by 
the Hospital, on May 16, but Judge McGarraghy ordered the writ 
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SUMMARY OF ARGUMENT 


Appellant made only one contention below, asserting 
that he had recovered his sanity and should therefore be 
released. The District Court’s rejection of that claim is 
amply supported by the record, and appellant does not 
even question it here. Instead, appellant has taken a com- 
pletely different tack, asserting here, for the first time, 
that his original commitment was invalid. The sole 
ground of invalidity asserted is that appellant was com- 
mitted under a constitutionally invalid statutory scheme, 
24 D.C. Code $§ 301(d) and (e). 

Appellant’s constitutional arguments have been heard 
and rejected by this Court before, and should be rejected 
again. Moreover, since those arguments were not raised 
below, they are not properly here, and need not be heard. 
Not having fully explored the validity of his commitment, 
appellant cannot leap to the ultimate question of the con- 
stitutionality of the commitment statute, let alone do so 
for the first time on appeal. 


“discharged as having been improvidently granted” on June 16, 
1967. The reason stated for that dismissal was that no issues were 
presented by that petition “which were not presented in the peti- 
tion now on appeal.” The petition repeated appellant’s prior in- 
sistence that he had “a legal discharge” from Rockland, adding 
that his psychiatrist there “was not permitted to be summoned as 
a defense witness at my trial.” Otherwise, appellant only stated 
that “I object to being handcuffed going to Court.” 

Appellant had, prior to the decision below, on October 25, 1966, 
sent a letter to the criminal trial court in the nature of a petition 
for release. Judge Walsh denied that petition, without hearing, on 
December 1, 1966. Inter alia, it alleges that appellant’s trial counsel 
“told me if I waived a jury trial I would not be sent back to John 
Howard Pavilion and be here 2 or 3 months.” 

On September 17, 1967, appellant again asked Judge Walsh to 
reconsider the judgment in Crim. No. 144-66, which motion was 
denied. 

The proceedings just listed were, of course, not before the 
court below. Appellee asks this Court to take judicial notice of 
them only to aid it in assessing appellant’s present attempt to assert 
grounds for his release which were not presented below. 


7 
ARGUMENT 


I. Appellant’s challenge to the constitutionality of 24 
D.C. Code §§ 301(d) and (e) should not be heard here, 
not having been raised below. 


Appellant asks this Court to hold that the statute under 
which he is presently confined is so hopelessly unconstitu- 
tional that he should be released, despite his failure below 
to make any challenge whatsoever to the validity ab initio 
of his confinement. The only issue raised below, either 
by appellant’s pro se petition or by his appointed counsel, 
was whether appellant was entitled to his release pursu- 
ant to the statute he now challenges—whether he had so 
far recovered his sanity that he was no longer dangerous, 
and might be safely put at liberty. Appellant thus asks 
this Court to reverse the District Court on a ground 
which was not before that court—to tell the District 
Court that it incorrectly decided a question not put to it. 
He seeks, in effect. to make this Court a court of original, 
rather than appellate jurisdiction, 

By thus avoiding a hearing on his claim that his com- 
mitment was invalid from the beginning, appellant seeks 
to leap-frog to the ultimate constitutional question of the 
constitutionality of the statute authorizing that commit- 
ment, No principle is more firmly embedded in our con- 
stitutional jurisprudence than that of caution, of not 
reaching ultimate constitutional questions unless and un- 
til they are squarely presented.” Appellant does no less 
than ask this Court to throw that principle out the win- 
dow. 


20 Tf authority for this proposition were necessary, appellee would 
refer the Court to cases as disparate in time and substance as 
Marbury V. Madison, 1 Cranch 137 (1803), and Johnson v. New 
Jersey, 384 U.S. 719, 735-6 (1966). We would particularly refer to 
Poe V. Ullman, 367 U.S. 497 (1961), where a constitutional challenge 
was held not presented, and the later case of Griswold v. Connecti- 
cut, 381 U.S. 479 (1965), where the same challenge, properly pre- 
sented, was upheld by the Supreme Court. 
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In a very real sense, appellant has not shown that he 
has standing to question the constitutionality vel non of 
24 D.C. Code §§ 301(d) and (e). Before he can raise 
that question, appellant must exhaust every preliminary 
challenge to his commitment. Were he to obtain relief on 
such other grounds, his ultimate question would be moot, 
as to him. He would not be heard to complain of the most 
obvious system of abject tyranny imaginable if he were 
not subject to it. 

Specifically, appellant has failed to make any record at 
all on which a court can rule as to whether he was prop- 
erly committed under 24 D.C. Code § 301(d). The Dis- 
trict Court did not know whether, as a matter of law, 
appellant voluntarily and knowingly interposed the de- 
fense of insanity at his criminal trial, or whether it was 
foisted upon him, The last appeal seriously challenging 
our mandatory commitment statute was decided on pre- 
cisely that issue, the Court finding, on a full record, that 
a defendant had not intended to raise the insanity de- 
fense. Rouse v. Cameron, No. 20,962, D.C. Cir., decided 
en banc September 1, 1967. Significantly, that appeal 
arose from a habeas corpus proceeding brought while the 
patient had a prior habeas appeal already pending, and 
the Court’s decision mooted several extremely important 
questions raised by the prior appeal. See Rouse v. Came- 
ron, No. 20,881, D.C. Cir., decided en banc September 1, 
1967. 

During the pendency of that prior appeal, Rouse’s coun- 
sel learned of the circumstances surrounding the original 
commitment, obtained a trial transcript, and filed a new 
petition for habeas corpus, on which a full hearing was 
held and all aspects of the original commitment were fully 
considered by the District Court. Neither appellant nor 
his counsel has done this, although appellant’s letter of 
October 25, 1966 (which Judge Walsh treated as a peti- 
tion for release) hints darkly at overreaching by appel- 
lant’s trial counsel which might, if proven, vitiate his trial 
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on the ground that counsel raised the insanity defense 
without appellant’s knowing concurrence." 

Appellant’s only claim below, however, was that he had 
recovered sufficiently to be released. The court decided 
against him. No infirmity in that determination appears 
of record. This Court, appellee respectfully submits, 
should summarily affirm. 


II. The mandatory commitment provisions of 24 D.C. Code 
§§ 301(d) and (e) are not constitutionally defective. 


Even if properly cognizable, appellant’s contention that 
mandatory commitment to a mental hospital under 24 
D.C. Code § 301(d) violates the due process clause has 
been rejected with monotonous regularity both by this 
Court and by the Supreme Court. 

Since Lynch v. Overholser, 369 U.S. 705, 711 (1962), 
held that the statute, if applicable only to defendants who 
interposed the defense of insanity, was free from all but 
‘Snsubstantial constitutional doubts,” it might well be 
presumptuous of this Court to review it yet again. It 
was, moreover, subsequent to Lynch that this Court en 
banc last passed on the effect of § 24-301(d) on the op- 
eration of a criminal trial, holding that a trial judge’s 
failure to instruct the jury that an acquittal on insanity 


11See Rouse v. Cameron, No. 20,962, supra. Neither Rouse nor 
Lynch v, Overholser, 369 U.S. 705 (1962), on which it is based, pro- 
vides a definite answer to the problem of the insanity defense which 
appears completely voluntary on the record, but might not have 
been raised by the accused had he known the consequences under 
24 D.C. Code §301(d) and (e). Nor does any decision known to 
appellee answer the equally vexing problem of whether, when an 
accused raises the defense with full knowledge and does not com- 
plain of the consequences at the time of trial, he has waived any 
objections to those consequences. This last question is equally per- 
tinent when, as often happens, the Government has not contested 
the insanity defense (believing that the public safety is adequately 
protected by § 24-301), or when the defense is contested before a 
jury, which is instructed that an acquittal by reason of insanity 
will result in committment under §301(d). On the record here, 
the Court cannot even tell which of these problems might be pre- 
sented by this appeal, had it been raised below. 
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grounds spells commitment under the statute is plain er- 
ror. McDonald v. United States, 114 U.S. App. D.C. 120, 
312 F.2d 847 (1962).° It should no longer be necessary 
to invoke the litany of cases upholding § 301(d) against 
constitutional attack ir its early days. 

This long line of consistent decisions is not overthrown 
by Baxstrom v. Herold, 383 U.S. 107 (1966), on which 
appellant mistakenly relies. Baxstrom holds that proce- 
dural rights in civil commitment proceedings cannot be 
arbitrarily withheld on the basis of wholly irrational dis- 
tinctions such as past criminal convictions, a simple appli- 
cation of the principle that bad people have rights, too. 
It also holds that similar distinctions among persons once 
they have been civilly committed are similarly untenable. 
The words “civilly committed” recur throughout the opin- 
ion. which found no “semblance of rationality” in the dis- 
tinction between ex-convicts and “all others civilly com- 
mitted.” Id. at 115. 

The obverse side of the Baxstrom coin is Specht v. Pat- 
terson. 386 U.S. 605 (1967), which held that “a new find- 
ing of fact” having the consequence of indefinite commit- 
ment. rather than a simple sentence for months or years, 
cannot be added to a criminal conviction without an ad- 
versary proceeding. See also In re Gault, 387 US. 1 
(1967). None of these cases infectiously invalidates a 
distinction between criminal and civil commitment. 

That, however, is appellant’s contention, that a self- 
sought finding that one has committed criminal acts be- 
cause of a mental illness does not permit the community 
to insure against immediate repetition of the criminal be- 
havior by subjecting the actor to confinement in a mental 
hospital until it is reassured that such repetition will not 
occur. Lynch explicitly sanctions this insurance against 
use of the criminal process as a revolving door, prevent- 
ing the culprit from committing a continuous series of 
similar acts and obtaining an equivalent series of insan- 
ity acquittals ad nauseam. 369 US. 710-11. Cameron 
v. Mullen, No. 20,308, D.C. Cir., decided March 2, 1967, 
only extends Lynch’s holding that such sanctions are in- 
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applicable to defendants who do not interpose the defense 
of insanity, by taking the Supreme Court at its word and 
refusing to find authority in § 24-301(a) for a mongrel 
Proceeding, a cross between $301(d) and civil commit- 
ment, which is not mentioned in the statute. 


tment must 
other—a precept not violated by § 24- 
301(d). 

Appellant notes that an accused must be afforded a fair 
Opportunity to interpose the insanity defense, which 
amounts to saying that the due process clause guarantees 
a fair trial on that defense as well as on others, such as 
alibi or entrapment, Appellant then seeks to twist that 
simple proposition into a new doctrine, that the insanity 
defense is somehow itself constitutionally guaranteed. so 
that no impediments to its assertion may constitutionally 
be erected. Brief. Pp. 32-35. Yet he is also forced to 
note, as the Supreme Court did in Lynch,? that several 

ent a condition sub- 

insanity defense, a]- 

ave not. Brief, pp. 19-21n.11. We 

know that an accused may constitutionally be “burdened” 

by being required to prove the insanity defense beyond a 

reasonable doubt. Leland vy. Oregon, 343 U.S. 790 
(1952) 8 i 


would appear insufficient 
Appellant has found no court of superior jurisdiction 
olding that mandatory commitment pursuant to §§ 24. 
301(d) and (e), ora similar provision, violates due proc- 


72369 U.S. at 713 n.8. 
33 Even Justices Frankfurter and Black, dissenting in Leland, 
admitted that while 
an insane person cannot be made to pay with his life for a 


homicide, . . . for the public good he can of course be put 
beyond doing further harm... . Jd. at 805. 
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ess. The most recent decision passing on such a point 
unanimously reaffirmed the validity of New York’s man- 
datory commitment law. People v. Lally, 19 N.Y.2d 27, 
224 N.E.2d 87 (1966). New York’s highest court con- 
strued its statute in a way markedly different from this 
Court’s reading in Ragsdale v. Overholser, 108 U.S. App. 
D.C. 308, 281 F.2d 943 (1960), but appellant gains no 
grist for his mill from the fact that other states use dif- 
ferent release procedures."* Indeed, Chief Judge Desmond 
in Lally salutes the “reasoning of . . . Ragsdale” as 
“sound,” id. at ——, 224 N.E.2d 91. Should this Court 
see fit to reexamine that reasoning here, it has good au- 
thority for reaffirming it, and none for overthrowing it. 


CONCLUSION 


WHEREFORE. it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JUDITH ANN WILSON, 
THOMAS LUMBARD, 
Assistant United States Attorneys, 


+ 


14 Moreover, Lally was'a direct appeal from a denial of a motion 
for release in the court of original commitment, rather than from 
a denial of habeas corpus, or collateral, relief. It appears from 
Judge Van Voorhis’ dissent, id. at ——, 224 N.E.2d 92, that the 
new proceedings established in Lally do not apply in habeas pro- 
ceedings in New York, although appellant seems to argue the lack of 
equivalent procedures in D.C. habeas proceedings as a ground for 
finding 24 D.C. Code § 301(e) unconstitutional. 
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to resolve. 

Appellee relies on separate principles in support of his 
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appellate practice that matter alleged as error for the first time on 
appeal will not be considered. In support of the second part he 
invokes the doctrines, sometimes expressed as limitations'on the 
power of federal courts to pronounce legislative enactments uncon- 


stitutional and sometimes expressed merely as rules of judicial self- 
| 


restraint in the exercise of that power, that constitutional questions 
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will not be deci where nticipated or hypothetical or 
alternate ground. x 
which appellee seeks to place on 
On the contrary a prop cation of these principles will 
this Court entirely free to reach and resolve appellant's con- 
on their merits. 
re to Urge in the 
District Court at Se n 1(d) and 301(e) 
Are Constituti [ 
ee whereby courts of review decline to consider 
founded on considerations 
of the public interest 
fter fair opportunity has been afforded 
United States v. Atkinson, 297 
underlying the practice are 
that parties may have the opportunity 
to offer all the evidence believe relevant to the issues which 
the trial tribunal is alone competent to decide” and that it is "equally 
in order that li not be surprised on appeal by 
f issues upon which they had no opportunity to 
introduce evidence." Hormel v. Helvering, 312 U.S. 552, 556 (1941). 
Consideration of the "public interest in bringing litigation 
to an end" has no place in a habeas corpus proceeding. Conventional 
notions of the finality of litigation, including the principle of res 


judicata itself, do not apply in such proceedings. Fay v. Noia, 372 


U.S. 391, 423 (1963); Sanders v. United States, 373 U.S. 1, 7-10 (1963). 


Therefore, should this Court refuse to entertain appe 
points because they were not raised below, appellant woul 
present another petition to the District Court and he wou 
to its consideration on the merits as a matter of right. 


United States, supra, at 17. Under the circumstances this Court would 
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which appellant now seeks to present. See United S 
F.2d 743, 744 (24 Cir. 1961), where on an appeal from 
corpus relief the appellant raised a new is 


: ry 


the futility of affirmance or dismissal of the appeal in view of 
inapplicability of res judicata. | 
Similarly, the possibility thet appellee may be|unfairly sur- 
prised by the decision of issues upon which there was no opr uni to 
introduce evidence is not a relevant consideratio 
out in appellant's original brief herein 
necessary since there are no dis 
law which could not be clarified further by ventilation ir 
forum. A remand to the District Court would therefore setve no useful 
purpose. Compare United States v. Barillas, sunra, Sescs ihe question 
raised for the first time on appeal was a factual one CSEGS EELS t. 
knowing use of perjured testimony by the prosecution and the case was 
therefore remanded for an evidentiary hearing. 
The rule of practice respecting the consideration of new matter 
| 
on appeal has never commanded mechanical or undeviating adherence, Hormel 
| 


v.Helvering, supra, at 556, and it has been particularly |responsive to 


the demands of justice in criminal cases. United States v. Atkinson, 


=e 
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supra, at 160; Screws v. United States, 325 U.S. 91, 107 (1945); Silber v. 
Here, where the most fundamental 


ea,/ tere is not even available the 


justify application of the rule in the absence 


lee suggests, facts concealed 
roved in a subsequent proceeding wouid entitle appellant 
1 of this Court in Rouse v. Cameron, 

, on the ground that he did 
defense. There may also be 
asserted in the District 

waiver of a jury trial 
Indeed there are as many 
for collateral relief. In no sense, 

constitutional claims respecting 

Code §301(e) are unreal or hypothetical. 
Nor does the fact that appellant may have potential and unasserted 

that there is an alternate disposition of the 
Court should make without reaching the constitutionality 


‘The simple facts are that appellant is confined pursuant 


Fundamental issues respecting the constitutionality of 28 U.S.C. §2255- 
were raised by the court sua sponte in Hayman v. United States, 187 F.2d 


456, 458 (9th Cir. 1950), reversed on other grounds, 342 U.S. 205 (1952). 


BEST COPY 
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to a mandatory commitment under Section 301(d) and that h 
pelled to seek his release under Section 301(e). He has 
and obviously harmed by the operation of these statutory 
and his constitutional claims are not made avoidable by +t 
possibility that in some future proceeding he might be ablle to develop 
an alternate ground for relief. 
Appellee argues that a principle of "caution" whieh is "imbedded 
in our constitutional jurisprudence" requires appellant to "exhaust every 


preliminary challenge to his commitment" before he can 
stitutionality of Section 301. 
first challenge in the District Court the 
under the Rouse decision, suvra. Of course there is no assurance thet, 
having done so, appellant will not then be met 1 
there are other "preliminary challenges” whict 
As already noted, there is no fixed number of "pre 
to appellant's confinement. There are as many as ther 
collateral relief. To require appellant to exhaust them e 
the constitutionality of Section 301 an unreachable question. 

What appellee refers to as a principle of "caution" are in 


fact the various related rules which the Supreme Court has 


its own governance in passing on constitutional questions|, 


Ashwander v. Tennessee Valley Authority, 297 U.S. 288, 346-348 (1936) 


(concurring opinion); United States v. Raines, 362 U. S. 17, 21 (1960), 


| 
and cases cited therein; Barrows v. Jackson, 346 U.S. 249), 255 (1953); 


Rescue Army v. Municipal Court of Los Angeles, 331 U.S. 549, 568-575 
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from the circumstances present in 
case at bar. 
eisions involves the avoidance 
a statute on the ground 


These cases 


69 U.S. 590 (1962) (Court would not decide 
of town ordinance which had not been 
appellant end were severable from those which had 
1d, 366 U.S. 420 (1961) (appellants 
faryland Sundey Closing Laws as an 
erty where they alleged only economic 
silent as to their religious beliefs) ; 
.S. 497 (1961) (Court refused to consider con- 
«7 making it a criminal offense to 
medical advice respecting such use 
not from conviction under the law but from 
declaratory relief, and where it was shown that 
contraceptives were widely available in Connecticut and that the law 
hed in effect been nullified by an unbroken history of non-enforcement, 
thus making the possibility that appellants would be harmed by the law 
extremely remote). Compare these cases with Griswold v. Connecticut, 
381 U.S. 479 (1965) (the constitutionality of the same Connecticut 
statutes was considered on appeal from conten. the harm to 
appellants being clearly real and immediate enough to give them 


standing). 
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clearly are not pertinent here, for there can be no doubt t 

has been deprived of his liberty by virtue of the mandatory! commitment 

statute. = 
In the other main group of Supreme Court decisions, the Supreme 

Court has avoided determination of constitutional issues by disposing 

of the case on another ground that either was explicitly raised or that 


was open for decision by virtue of the inherent neture of the issue 


that were maior! . One common type of case in t 


/ Garner v, Louisiana, 368 U.S. 157 (1961) (Wher 
petitioners for disturbing the peace so devoid o 


as to render them violative of due process, Court 


constitutional question of whether 


appellate court considered but did not decide 
question of whether the Illinois contract was 
the Florida statute); Harmon v. Brucker, 355 U.S. 579 (1 
declined to reach Fifth Amendment questions respecting | the less 
than honorable discharge given petitioners where the action of 

respondent was found to be beyond the express or implied powers 

granted by Congress). And see Bush v. Texas, 372 U.S.) 586 (1963) ; 


Petite v. United States, 361 U.S. 529 (1960); Kovacs v|. Brewer, 356 


U.S. 604 (1958); Neese v. Southern Railway Co., 350 U.S. 77 (1955); 


Se ee t 
| 


Alma Motor Co. v. Timken-Detroit Axle Co., 329 U.S. 129 (1946). 
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itutional validit, 
into neither of these categories. Here 
ented is the constitutional issue, and the Government 
de on any ground subsidiary 


the constitutional question. That is, for example, 


the statute under attack 


he Government does assert is that this Court should refuse 


Doubtless this Court has the power 
vided that it does BOW) RERSCLSES appellant from 
vis Court the constitvtional issue for final 

has not cited any cases, and we have 
deferred decision on such a basis -- 
theory that every conceivable basis for collateral 


review has not yet been canvassed. 


4/ United States v. Witkovich, 353 U.S. 194 (1957) (By giving restrictive 


interpretation to its language, Court upheld constitutionality of 
Section 242(d) of Immigration and Naturalization Act of 1952); Tenney 
v.Brandhove, 341 U.S. 367 (1951) (Constitutional question of 
whether Congress had power to abrogate immunity of state legislators 
from civil or criminal liability for legislative acts avoided on 


ground that Congress did not intend to do so). 
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We suggest that, whatever may be the power he Court, the 
procedure urged by the Government should not 

by extraordinary circumstances. No suct 

Indeed, every consideration of sound judicia 

the conclusion that this Court should decide, not avoid, 
tional issue presented. 

The avoidance of unnecessary constitutional aque 
ultimately founded on the nature, in our system, of judic 
of governmental action. Rescue Army v. Municival Court o 
supra, at 571. If the interests of the party pressin 
tional issue can be adequately secured without a declaration that t 
executive or legislative branches h 
authority, our tripartite division of power has 


But plainly this policy of avoidance cannot be epplied in 


automatic fashion to every case that arises. It is one + 


if the constitutional issue is sui generis, so that its 4 


| 
é 
related to the rights of persons other than the individual 


But the Government does not suggest that this is true here. 


| 
one thing if the constitutional issue presented might be ill 


2/ See note 4, supra. 


8/ See Rice v. Sioux City Cemetery, 349 U.S. 70 (1955). 
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~ 
an inferior eco But the Government does 


suggest that 
constitutional 
recitation of 
Court. The 
this jurisdiction 
statute has 
frequently con- 
or another by this Court. In 
s constitutional question -- 


gained and a great deal may be 


nal infirmity -- if there is 
procedural structure of the legislation 
and does not vary from case +t not will further experience under 
the statute make) possible a more informed disposition of the problem. 
On the other hand, if decision is postponed the price -- if our attack 
upon the statute is ultimately sustained -- will be an unjustified delay 


¢ 


u/ See United States v. Petrillo, 332 U.S. 1 (1947). 


8/ See Alabama State Federation of Labor v. MeAdory, 325 U.S. 450 (1945) 


in the redemption of the rights of not only the appellant, but als 
many who have been, and who will have been, deprived of their 


under color of the statute. 


C. The Merits of Avvellant's Claim 

Nothing need be added to our discussion of the;merits o 
appellant's claim except perhaps a few words about the Government's 
assertion (Br. p. 9) that the Supreme Court has di: 
in lynch v. Overholser, 369 U.S. 705. This argument 
in the face of the Court's explicit declaration that 
the fundamental question of the constitutiona 
Id., at 709-10. See also id., at 719-20. 

Perhaps the thrust of the Government's argunent is 


Court would not have construed the statute 


might violate the equal protection clause. But this does 
The only question before the Court was whether the righ 
petitioner in that case had been infringed. 

Congress did not intend the statute to apply to him, the 
not required also tos indicate whether application of the|statute to 
others might be unconstitutional. Indeed, it would have been quite 
extraordinary for the Court to have nerd such an advisory opinion, 

Finally, it is relevant that, in deciding Lyneh, the Court 


was of the view that persons who do not rely upon the insanity defense 


>Y AVAILABLE 
jinal bound volume 


would nonet 


one ul 


That is, the Court thought tha 


such persons would be subject to section 301( 


a) of the Code. 369 U.S., 


e equal protection 


estion would have been whether it was 


not relying upon the insanity 


-- those who 


' = 
llant's oper 
ourt set aside the judgment below w 


+ release from custody. 


Respectfully submitted, 


William H. Dempsey, Jr. 


734 Fifteenth Street, N.W. 
Washington, D. C. 20005 


Attorney for Appellant 
(Appointed by this Court) 
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United States Court of Appeals 
FOR THE DISTRICT OF Contents ERE of Appeals 


ct of Columbia Circuit 


for the Distri 


No. 21,032FILED JUL 12 1968 
(H.C. No. 483-66) 
eulsour 
— Hethen = 


GERALD C. BOLTON, APPELLANT 
Vv. 


Davin W. Harris, Acting Superintendent, 
Saint Elizabeths Hospital, APPELLEE 


PETITION FOR REHEARING EN BANC 


I. Preliminary Statement 


On February 16, 1968, a panel of this Court, consisting 
of Chief Judge Bazelon, Senior Circuit Judge Edgerton 
and Judge Robinson, reversed the District Court’s denial 
of habeas corpus relief to appellant, a patient mandatorily 
committed to Saint Elizabeths Hospital under 24 D.C. 
Code § 301(d) following his successful assertion of the 
insanity defense in a criminal case. By its opinion, 
amended and expanded on May 6, 1968, the panel, to 
avoid deciding appellant’s assertion that his mandatory 
commitment unconstitutionally denied him due process of 
law and the equal protection of the laws, interpreted 
§ 24-301(d) as requiring a finding of present mental ill- 
ness and consequent danger before a person found not 
guilty by reason of insanity may be indefinitely confined 
to a mental hospital. 


(1) 


2 


Both in this interpretation and in its intimations that 
mandatory commitment under §301(d) is unconstitu- 
tional, this opinion overules thirteen years of decisions by 
the courts of this Circuit, including various decisions by 
this Court sitting en banc, and is difficult to reconcile 
with the one decision of the Supreme Court interpreting 
the statute. The panel’s interpretation appears to con- 
flict not only with the intentions of the Congress which 
enacted § 24-301(d) in 1955, but also with the present 
Congress’ apparent ratification of the statute as previ- 
ously interpreted by amendments adopted only last De- 
cember. The opinion makes changes in procedure that 
broadly affect the administration of criminal justice in the 
Circuit. 

Appellee respectfully suggests that so sharp a break 
with prior law, on an issue of such moment, should be 
made only after full consideration of the issues involved 
by all members of this Court. We therefore petition for 
rehearing of this case en banc. 


II. Proceedings to Date? 


Appellant Bolton, who had been indicted for Unauthor- 
ized Use of a Vehicle and Interstate Transportation of 
that stolen car,? interposed the defense of insanity, was 
found not guilty by reason of insanity following a trial 
by the District Court in August, 1966, and was committed 
to Saint Elizabeths Hospital pursuant to 24 D.C. Code 
§301(d). In November, 1966, Bolton petitioned for 
habeas corpus; following a hearing, the sole issue raised, 
whether his mental condition justified his continued deten- 
tion, was determined against him. Bolton appealed to 
this Court, and here challenged, for the first time, the con- 
stitutionality of the mandatory commitment statute under 
which he was detained. The panel decision, intimating 
grave doubt as to the constitutionality of the statute as 

1 We do not here restate the facts of this case, amply set forth 


at pp. 1-5 of appellee’s brief, nor do we discuss appellant’s trial 
in Crim. No. 144-66, D.D.C., discussed at length in his brief. 


222 D.C. Code § 2205 and 18 U.S.C. § 2312. 
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previously construed, reconstrued the statute and remand- 
ed the case “with directions to reconsider the issue of 
Bolton’s release in the light of this opinion and to allow 
the parties opportunity to adduce additional evidence.” 
Slip. op. at 19. Bolton objected that this disposition neither 
disposed of his contentions nor settled his rights, where- 
upon, on May 6, 1968, the panel amended its opinion is- 
sued on February 16, 1968, and remanded “with direc- 
tions to issue the writ* unless the . . . procedures re- 
quired by this opinion are instituted within thirty days.” 


III. The Scope of the Panel Opinion Suggests Rehearing 
En Banc 


Briefly stated, the panel opinion, as presently amended, 
prohibits mandatory commitment of a defendant who has 
sought and obtained a finding that he is not guilty by 
reason of insanity of criminal acts which he has commit- 
ted. The panel rules that commitment after such a ver- 
dict can be obtained only through finding the defendant to 
be presently dangerous by reason of mental illness; that 
the defendant is entitled to a hearing on this second issue; 
and that he may demand a trial of the issue by a jury. 
Until this opinion was announced, the finding of not guilty 
by reason of insanity had been, for thirteen years, the 
sole necessary predicate to a commitment which the stat- 
ute made mandatory.* Release from such commitment 
was also regulated by the statute.® 


8’ This phrase apparently requires the writ previously issued to 
be sustained, rather than discharged. 


«The Chief Judge has referred to one situated like appellant 
as “a mandatorily committed patient.” Rouse v. Cameron, —— U.S. 
App. D.C. ——, 373 F.2d 451, 458 (1966). See also Ragsdale v. 
Overholser, 108 U.S. App. D.C. 308, 281 F.2d 943 (1960); Over- 
holser Vv. Leach, 103 U.S. App. D.C. 289, 257 F.2d 667 (1958), cert. 
denied, 359 U.S. 1013 (1959). 


5 Friend v. United States, —— U.S. App. D.C. ——, 388 F.2d 579 
(1967) ; Collins v. Cameron, 126 U.S. App. D.C. 306, 377 F.2d 945 
(1967) ; Green v. United States, 121 U.S. App. D.C. 226, 349 F.2d 
203 (1965) ; Darnell v. Cameron, 121 U.S. App. D.C. 58, 348 F.2d 64 
(1965). 
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There should be little question that this case meets the 
generally accepted standards for en bane consideration, 
recently adopted by the Supreme Court. The questions 
determined are of exceptional importance; the opinion’s 
effect goes far beyond the controversy between this ap- 
pellant and Saint Elizabeths Hospital.* (The issues are, 
however, of miniscule impact outside this Circuit, so that 
en banc consideration here would be unlikely to delay an 
eventual review by the Supreme Court.) * The panel’s deci- 
sion also apparently conflicts with recent decisions of other 
panels,? not to mention prior decisions of the Court en 
banc,*® so that consideration by the full court is necessary 
to uniformity of decision within the Court. 

Beyond this, the panel’s opinion ventures into areas un- 
touched by the dispute between the parties, and its dicta 
may well be followed by the Circuit’s trial courts, and thus 


¢ When Hearing or Rehearing in Bane Will be Ordered. A 
majority of the circuit judges who are in regular active 
service may order that an appeal or other proceeding be heard 
or reheard by the court of appeals in banc. Such a hearing 
or rehearing is not favored and ordinarily will not be ordered 
except (1) when consideration by the full court is necessary 
to secure or maintain uniformity of its decisions. or (2) when 
the proceeding involves a question of exceptional importance. 


Rule 35(a),. F.R. App. P. (adopted December 4, 1967. effective July 
1, 1968). See Note, En Bane Procedure in the Federal Courts of 
Appeals, 111 U. Pa. L. Rev. 220 (1962). 


*See Harris v. United States, 125 U.S. App. D.C. 231, 233, 370 
F.2d 477, 479 (1966), aff’d., 390 U.S. 234 (1968) (Fahy and Wright, 
JJ., dissenting) . 


See the separate opinions of Danaher and Fahy, JJ., in Cafe- 
teria and Restaurant Workers v. McElrou, 109 U.S. App. D.C. 
39, 51, 58, 284 F.2d 173, 185, 192 (1960), aff'd, 367 U.S. 886 (1961). 


* E.g., Cameron v. Mullen, 127 U.S. App. D.C. ——, 387 F.2d 198 
(1967) (Bazelon, C.J.; Edgerton and Wright, JJ.); Bresnahan v. 
Cameron, No. 20.162, D.C. Cir., decided December 8, 1966 (Dana- 
her and Leventhal, JJ.; dissent by Bastian, J.). See also Staffiero 
v. Cameron, No. 20,532, D.C. Cir., decided March 2, 1967 on the 
basis of Mullen (Bazelon, C.J., Wright and Tamm, JJ.). 


10 F.9., McDonald v. United States, 114 U.S. App. D.C. 120, 312 
F.2d 847 (1962) ; Overholser v. Lynch, 109 U.S. App. D.C. 404, 288 
F.2d 388 (1961), rev’d on other grounds, 369 U.S. 705 (1962). 
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alter criminal trial procedures throughout the Circuit, 
Without ever being subjected to the scrutiny of the adver- 
sary system." Such action smacks of the Court’s rule- 
making power, since its supervisory power over the in- 
ferior courts of the Circuit may, normally, only be exer- 
cised by the whole Court. On questions of such moment 
as are involved here, we submit that the whole Court 
should reexamine the matter to determine whether its 
supervisory power has been properly applied.” 


IV. The Questionable Nature of the Panel Decision 
Requires Rehearing En Banc 


If the panel’s opinion correctly interprets § 24-301 (d), 
and correctly concludes that the statute must be so inter- 
preted to save it from unconstitutionality, the scope and 
gravity of the questions involved should still require re- 
hearing en banc. But there is also substantial question 
as to the correctness of some of the panel’s conclusions, 
many of which have not been briefed or argued. 

The panel’s reading of § 24-301(d) and (e) is not 
merely contrary to the prior opinions of this Court, but 
also difficult to reconcile with the language and statutory 
history of the Act. The Supreme Court only six years 
ago declared of § 301(d): 


There can be no doubt as to the effect of this pro- 
vision with respect to a defendant who has asserted 
a defense of insanity at some point during the trial. 


1To mention but one example, we refer the Court to the para- 
graph added to note 50 of the panel’s opinion by its amending 
order of May 6, modifying “the so-called Lyles instruction.” Such 
a statement has very little to do with the habeas claims of a mental 
patient who waived a jury at his trial. 


32The Second Circuit has, on one occasion, used a procedure 
of circulating a panel opinion and announcing the concurrence 
therein of a majority of the active Circuit Judges, to forestall 
any question that a radical change was indeed ‘law of the Circuit.’ 
United States v. Freeman, 357 F.2d 606, 607 n. (2d Cir. 1966). 
That procedure would not appear appropriate where, as here, the 
parties have not been heard on many of the issues settled by the 
opinion. 
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By its plain terms it directs confinement in a mental 
hospital of any criminal defendant in the District of 
Columbia who is “acquitted solely on the ground” 
that his offense was committed while he was mentally 
irresponsible, and forecloses the trial judge from 
exercising any discretion in this regard. Nor does 
the statute require a finding by the trial judge or 
jury, or by a medical board, with respect to the ac- 
cused’s mental health on the date of the judgment of 
acquittal. The sole necessary and sufficient condition 
for bringing the compulsory commitment provision 
into play is that the defendant be found not guilty of 
the crime with which he is charged because of insan- 
ity “at the time of its commission.” Lynch v. Over- 
holser, 369 U.S. 705, 708-9 (1962) (footnote omit- 
ted). 


The Court then construed the statute “as applying only to 
criminal defendants who have interposed a defense of in- 
sanity .. . to free it from not insubstantial constitutional 
doubts.” Jd. at 710-11. The panel opinion implies that 
the Supreme Court was wrong both in its interpretation 
and in its constitutional reasoning, finding “no reasonable 
basis for distinction . . . between those who plead insanity 
and those who have the defense thrust upon them.” Slip. 
op. at 11. 

Nor can the panel decision be reconciled with McDonald 
v. United States, 114 U.S. App. D.C. 120, 312 F.2d 847 
(1962), where, after Lynch, a unanimous en banc court 
held that failure to instruct a jury on the mandatory 
operation of § 301(d) was plain error. Footnote 50 of 
the amended opinion smoothes the surface of this con- 
flict, but conceals a violent clash of judicial philosophy; 
both cannot be right. 

The legislative history contains references to § 301(d) 
as “a mandatory commitment statute,” S. Rep. No. 1170, 
84th Cong., Ist Sess. 1 (1955), nor was Congress’ pur- 
pose in adopting the statute vague or equivocal. More- 
over, that Congressional view of § 301(d) was reaffirmed 
only last year, when two new subsections were added to 
§ 301. Title II, Pub. Law 90-226, 81 Stat. 735. Those 
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provisions appear to reaffirm Section 301(d) as previ- 
ously interpreted, and their legislative history indicates a 
Congressional desire not to change underlying prior law.” 

The Supreme Court has recently warned that statutes 
may not be reinterpreted to the point of reconstruction to 
save their constitutionality, if the intent of the legislature 
is clear. 


It is one thing to fill a minor gap in a statute—to 
extrapolate from its general design details that were 
inadvertently admitted. It is quite another to create 
from whole cloth a complex and completely novel pro- 
cedure . . . for the sole purpose of rescuing a statute 
from a charge of unconstitutionality. 


United States v. Jackson, —— U.S. ——, ——, 88 S. Ct. 
1209, 1215 (1968). The Court’s action in Jackson, re- 
fusal to find in the Lindbergh Law a sanction for calling 
a supplementary jury to determine possible imposition of 
the death penalty, strikingly contrasts with the panel’s 
action here. Id. at ——, 88 S. Ct. at 1211-16; compare 


pp. 14-19 of the panel opinion. 

Nor is appellee wholly satisfied with the panel’s conclu- 
sion that § 301(d), as previously interpreted, violates the 
Equal Protection clause. As limited by Lynch, § 301(d) 
means simply that a defendant who asserts his insanity 
as a defense to a criminal charge will be taken at his 
word if he succeeds. In this, such a defendant differs 
little from most civilly committed patients. Most persons 
brought before the District Court on civil commitment 
petitions do not demand a trial; each admits the aver- 
ments of the petition, and of the Mental Health Commis- 
sion report approving it. Although 21 D.C. Code § 545 (a) 
gives the court discretion to hear evidence in such cases, 
it rarely does so. There is no invidious discrimination 


13S. Rep. No. 912, 90th Cong., 1st Sess. 10-13 (1967). Moreover, 
even the original House bill reflected no Congressional desire to 
change the statute in the manner suggested by the panel; rather, 
it indicated a desire to change the law in favor of the Government. 
H.R. Rep. No. 387, 90th Cong., 1st Sess., 19-25, 32-34 (comment) ; 
45-49 (text of H.R. 10783 as voted by House) (1967). 


between such persons and-defendants who have “affirma- 
tively relied” upon the insanity defense, actively assert- 
ing that their criminal act$ were caused by mental illness. 
Nor does § 301(d), or Lynch, set up an arbitrary classi- 
fication in distinguishing such defendants from other de- 
fendants, and other persons civilly committed, who do not 
rely upon or assert their insanity, but demand that oth- 
ers’ assertions of their inqapacity be proved. Section 301 
(d) equates a successful, self-asserted insanity defense 
with a plea of guilty; it makes unnecessary a trial of the 
issues thereby asserted and established. If it is knowing- 
ly and understandingly made, it should not be subject to 
attack by its maker.” 

Appellant’s constitutional arguments, which the panel 
has generally adopted, are not so well buttressed by new 
authority that the Court should unquestioningly leave 
Lynch behind. His reliance on the changes wrought in civil 
commitment by the 1964 Hospitalization of the Mentally 
Ill Act is misplaced; most of the Act is merely a continua- 
tion of practice under the#1939 Act, which the Court con- 
sidered in Lynch, 369 U.S. at 711; compare p. 10 of the 
panel opinion. Baxstrom vy. Herold, 383 U.S. 107 (1966), 
and Specht v. Patterson, 386 U.S. 605 (1967), merely 
give national application to principles long recognized in 
this jurisdiction,** and lack the oracular force claimed by 
appellant. Nor does People v. Lally, 19 N.Y.2d 27, 224 
N.E.2d 87 (1966), support appellant’s constitutional 
arguments; the New York court there upheld the statute 


34 Lynch Vv. Overholser, supra, 369 U.S. at 710. 


15 See Rouse v. Cameron, 127 U.S. App. D.C. ——, —— F.2d —— 
(1967). Cf. In re Halleck, No 3480 Orig., D.C.C.A., decided June 
15, 1967. 


36 Jackson Vv. United States, 95 U.S. App. D.C. 328, 221 F.2d 883 
(1955) (defendant must have opportunity to contest finding of 
prior conviction necessary to imposing increased sentence for carry- 
ing dangerous weapon, 22 D.C. Code § 3204); Lawrence v. United 
States, 224 A.2d 306 (D.C. App. 1966) (same, as to prior conviction 
of same offense, 22 D.C. Code £104). Specht is also a confrontation 
case, primarily based on Pointer v. Texas, 380 U.S. 400 (1965). 
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as written, and then interpreted it as inciuding a hear- 
ing procedure. Moreover, the Lally court wrote on a clean 
slate; it did not have to contend with prior higher au- 
thority such as Lynch v. Overholser.” 

This Could should not follow Lally, in the light of 
Lynch; and it should follow Lally, if at all, only after 
full, en bane consideration of whether Lynch has been 
overruled sub silentio by Baxstrom and Specht. Appellee 
submits that Lynch has not been overruled; with due 
deference, that the panel decision here is therefore wrong- 
ly decided; and that this case should be reconsidered by 
the full Court. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
petition for rehearing en banc should be granted. 


Davin G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JUDITH ANN WILSON ROGERS, 
THOMAS LUMBARD, 

Assistant United States Attorneys. 


17 People ex rel. Goldfinger v. Johnston, 53 Misc. 2d 949, 280 
N.Y.S.2d 304 (S. Ct. Dutchess Cy. 1967), cited in note 41 of the 
panel opinion, was of course controlled by Lally, as this Court 
is by Lynch. Furthermore, Goldfinger appears to be almost an 
@ fortiori case from Bazxstrom, holding that an overage ex-juvenile 
cannot be indefinitely committed to a ‘criminal’ mental hospital 
without a hearing. Such unconscionable hugger-mugger would be 
unauthorized by District law. 


10 
CERTIFICATE OF GOOD FAITH 


I HEREBY CERTIFY that this petition is presented 
in good faith and not for delay. 


THOMAS LUMBARD, 
Assistant United States Attorney. 


WG. 8. covennwent printing orrice; 1968 308918 8 a14 


